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Introduction

INTRODUCTION

The purpose of this document is to examine the main provisions of the EU’s Renewable Energy Directive
(“RED”) that pertain to forest biomass and explain how advocates (NGOs, litigators, concerned citizens, and
policymakers) can work to make those provisions maximally effective, including suggestions for how Member
States should interpret and transpose RED provisions into their own legislation.

Overview of the RED’s legislative structure

Burning wood and other biomass for energy provides the largest share of renewable energy in the EU. As the
amount of biomass burned each year has increased, it has become clear that harvesting and burning forest wood is
causing greater CO, emissions and stripping carbon out of forests. In response, the European Commission
included “sustainability” criteria for forest biomass in the revised Renewable Energy Directive published in
December 2018 (“RED2”). Four years later in December 2022, the Commission published its Implementing
Regulation? (“IR”) that explains how the criteria in RED2 should be operationlised in practice. However, shortly
after publication of the IR, the RED2 criteria were strengthened and new provisions and amendments were added.
That version of the Directive (“RED3”) entered into force on 20 November 2023 with Member States required to
implement it into national legislation by 21 May 2025.3

The IR was written for operationalising RED2, and the Commission has stated they have no intention of
publishing an IR for RED3, relying on Member States to interpret the new RED3 biomass provisions on their
own. Nonetheless, the IR contains guidance that is useful. Importantly, the IR is automatically binding on EU
Member States (as a Regulation), whereas RED3 (as a Directive) has to be transposed into national legislation. To
the extent that the IR for RED2 requires procedures and evidence that overlap with what RED3 now requires
within the text of the Directive, Member States and operators should already be complying with these provisions.

Overview of the forest biomass criteria

At their most basic, the RED biomass criteria determine what types of biomass qualify for the “purposes” of the
RED. Listed in Art. 29(1) of the RED, those purposes are central: counting toward the renewable energy shares of
Member States and various targets; measuring compliance with renewable energy obligations; and being eligible
for financial support. It is important to note that the RED criteria apply not only to facilities burning biomass, but
also facilities producing biomass.

The criteria pertaining to forest biomass are supposed to protect forests and the climate from the main impacts of
harvesting wood for energy, but the RED2 criteria are mostly ineffective, allowing clearcutting of even the most
irreplaceable forests, and doing nothing to ensure that biomass delivers “high greenhouse gas emissions savings

compared to fossil fuel alternatives™, as promised at Recital 101.

! Directive (EU) 2018/2001 of the European Parliament and of the Council of 11 December 2018 on the promotion of the use
of energy from renewable sources (recast). https://eur-lex.europa.eu/eli/dir/2018/2001/0j

2 Commission Implementing Regulation (EU) 2022/2448 of 13 December 2022 on establishing operational guidance on the
evidence for demonstrating compliance with the sustainability criteria for forest biomass laid down in Article 29 of Directive
(EU) 2018/2001 of the European Parliament and of the Council. https://eur-lex.europa.eu/eli/req_impl/2022/2448/0j

3 The consolidated text of RED2 as amended by RED3 is available at https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A020181.2001-20231120
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The new criteria added by RED3 do nothing to limit net CO; emissions of biomass, much less deliver “carbon
neutral” biomass,* but they do have the potential to limit biomass harvesting in certain ecosystems and limit
financial support for bioenergy, if they are fully implemented and enforced.

Approach and scope of this guide

This guide draws on the three main documents — RED2, RED3, and the IR — to explain what the forest biomass
provisions mean and how they should be interpreted to ensure that they are as effective as possible. It discusses
four main sets of provisions:

1. The financial support criteria (Arts. 3, 15¢, 29(15))

2. The harvesting and sourcing criteria (Art. 29 (3)-(6))

3. The LULUCEF (“land”) criteria (Art. 29(7))

4. The verification and monitoring rules, selected parts (Art. 30)

It does not consider the greenhouse gas criteria (Art. 29(10)) or the efficiency criteria for biomass energy plants
(Art. 29(11)).

For each set of provisions, it provides a plain-language summary, the relevant text from the Directive, and an
overview of how the provisions should be implemented, including how advocates can influence implementation.
Throughout, it uses red arrows (») to call attention to recommendations and key information for advocates.

About half the wood harvested in the EU is burned for energy. The forest and climate impacts of harvesting and
burning forest wood for fuel have been covered extensively elsewhere,® so this guide does not discuss these

4 Also see section on how the Sustainable Biomass Program disavows claims of carbon neutrality for certified biomass.
5 Net CO, emissions from biomass exceed fossil fuel emissions for decades to centuries
e Laganicre, Jérome, et al. 2017. “Range and uncertainties in estimating delays in greenhouse gas mitigation potential
of forest bioenergy sourced from Canadian forests.” GCB Bioenergy 9 (2):358-369. At: . Interactive online model
e Brack, Duncan. 2017. Woody biomass for power and heat: Impacts on the global climate. London: Chatham House.
Centuries-long carbon debts from biomass harvesting in EU forests
e Holtsmark, Bjart. 2012. “Harvesting in boreal forests and the biofuel carbon debt.” Climatic Change 112:415-428.
e Camia, A, etal., 2021. The use of woody biomass for energy production in the EU Publications Office of the
European Union, Luxembourg, Joint Research Centre.

Emissions impacts from burning forestry residues
e Achat,D. L., etal.2015. “Quantifying consequences of removing harvesting residues on forest soils and tree growth
— A meta-analysis.” Forest Ecology and Management 348 (Supplement C):124-141.
e Repo, Anna, et al. 2011. “Indirect carbon dioxide emissions from producing bioenergy from forest harvest
residues.” GCB Bioenergy 3 (2):107-115.
e Booth, Mary S. 2018. “Not carbon neutral: Assessing the net emissions impact of residues burned for
bioenergy.” Environmental Research Letters 13 (3):035001.
Soil carbon loss from removal of forestry residues for fuel
e Achat, David L., et al. 2015. “Forest soil carbon is threatened by intensive biomass harvesting.” Scientific Reports
5:15991.
e Hamburg, Steven P, et al. 2019. “Losses of mineral soil carbon largely offset biomass accumulation 15 years after
whole-tree harvest in a northern hardwood forest.” Biogeochemistry 144 (1):1-14.
Impacts of biomass harvesting on EU’s carbon sink
e Booth, Mary S. 2022. Burning up the Carbon Sink. Partnership for Policy Integrity.
e Booth, Mary S. 2024. National Energy and Climate Plans and Carbon Sink Analysis for EU Member States.
Partnership for Policy Integrity.
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http://iopscience.iop.org/article/10.1088/1748-9326/aaac88/meta
http://iopscience.iop.org/article/10.1088/1748-9326/aaac88/meta
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impacts. Nonetheless, it is important to note that the European Commission is now acknowledging that CO,
removal from the atmosphere by forests has “declined at a worrying speed in recent years” and that “This trend is
mostly due to a decrease in forest related removals, triggered mainly by an increase in harvesting.”® The
European Scientific Advisory Board on Climate Change also notes the major impact of biomass harvesting on the
land carbon sink, stating that it is “highly unlikely” that the EU can achieve its LULUCF objectives for 2030 and
2050 “without major and immediate changes to current forest management practices” and that reducing
harvesting is “one of the rare options to maintain or increase forest carbon sinks in the short to medium term.”’

Call to action

Advocates worked to remove forest biomass from the revised RED, arguing that logging and burning forests for
fuel is undermining climate and nature goals. Reforms added in RED3 did not go far enough but do represent
some progress. » Because the RED3 criteria are not required to be implemented until May 2025, advocates can
work for rigorous interpretation and transposition into national legislation in the meantime. Importantly, this
could include asking Member States to enact wholly new sustainability criteria, as allowed under RED2 Art.
29(14), which states “For the purposes referred to in points (a), (b) and (c) of the first subparagraph of
paragraph 1, Member States may establish additional sustainability criteria for biomass fuels.”

Despite the fundamental weakness of EU legislation on biomass, if advocates work together to ensure strong
interpretation and transposition of RED3 and take action to ensure robust enforcement of the criteria, this will
only help to protect forests and the climate.

% European Commission, 2023. Climate Action Progress Report. https://climate.ec.europa.eu/document/download/60a04592-
cf1f-4e31-865b-2b5b51b9d09f en

" European Scientific Advisory Board on Climate Change, 2024. Towards EU climate neutrality: Progress, policy gaps and
opportunities. Page 201 at https://climate-advisory-board.europa.eu/reports-and-publications/towards-eu-climate-neutrality-
progress-policy-gaps-and-opportunities/esabcc_report_towards-eu-climate-neutrality.pdf/@ @download/file
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Summary of the financial support criteria

THE FINANCIAL SUPPORT CRITERIA

This section considers the Art. 3 financial support criteria and one provision in Art. 15 that permits Member
States to exclude biomass plants from renewable energy acceleration areas. It also explains the implications of
Art. 29(15) which limits the effectiveness of some of RED3’s new sustainability criteria until 2030.

Plain-language summary of financial support criteria

1. Art. 3(3) requires Member States to take steps to ensure that energy from biomass is produced in a way
that “minimises ... adverse impact on biodiversity, the environment and the climate”.

2. Tothat end, Art. 3(3) tells Member States they “shall” design support schemes for energy use of “woody”
biomass (including both forest biomass and mill residues) that promote the highest economic and
environmental value use first (the “cascading” principle). Material uses, re-use and recycling all take
precedence over burning wood for energy.

3. Derogations (deviations) from the cascading principle are permitted under Art. 3(3a) in two
circumstances: (i) where needed “to ensure security of energy supply”; and (ii) where “local industry”
isn’t able to use forest biomass for an economic and environmental added value that is higher than energy
production for feedstock coming from “necessary” forest management activities, salvage logging, or if
wood isn’t suitable for local processing facilities. Member States must report derogations to the
Commission and the Commission should publish these reports. B Despite the numerous loopholes in this
provision, it signals that the Commission is starting to comprehend that burning wood for energy is
counterproductive to environmental and climate goals. Advocates should work for rigorous
implementation.

4. Art. 3(3c) prohibits “direct financial support” (subsidies) for “energy” production (»this means both heat
and electricity, apparently including residential heating) from burning saw logs, veneer logs, industrial
grade roundwood, and stumps and roots. “Industrial grade roundwood” is further defined (Art. 2) to
affirmatively include “saw logs, veneer logs, round or split pulpwood, as well as all other roundwood
that is suitable for industrial purposes” and exclude roundwood that is “unsuitable for industrial use” as
“defined and duly justified” by Member States. »>Ensuring the broadest amount of wood possible is
excluded from being eligible for subsidies should be a chief aim of advocates.

5. Art. 3(3d) prohibits new and renewed support (subsidies) for electricity-only plants burning forest
biomass except under certain conditions: that the plant is in a region identified as “just-transition” region
due to reliance on fossil fuels; that the plant uses biomass CO- capture and storage and meets certain other
requirements; or that the plant is located in an “outermost region”, with certain conditions attached. » It
is important to note that electricity-only plants can still qualify as producing renewable energy if they
meet the applicable sustainability criteria and the requirements of Art. 29(11), which describes the
conditions to be met for electricity-only plants to qualify for the purposes of the RED in Art. 29(1). Art.
3(3d) simply states that those plants should not get subsidies (with exceptions). Nonetheless, this
provision has the potential to be impactful if fully implemented.

6. Art. 29(15) provides a loophole that allows forest biomass energy that complies only with the RED2
sustainability criteria to count for the purposes of RED where long-term support satisfying certain
conditions was granted before 20 November 2023. This loophole remains valid until 31 December 2030.
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Text and guidance for the financial support criteria articles

Because there is no implementing regulation for RED3, there is no official Commission guidance on how the new
Art. 3, Art. 15c and Art. 29(15) provisions should be implemented. This section integrates some suggestions for
advocates with the text of those articles.

The Art. 3 restrictions on financial support for biomass electricity plants and energy (both heat and electricity)
using certain types of forest biomass were arguably some of the most important outcomes of RED3. P Since these
provisions could meaningfully restrict use of forest biomass, advocates should oversee the process of
incorporating them into Member State legislation. Overall, these provisions should be viewed as a package that
aims to restrict the amount and types of forest biomass receiving financial support, shifting support away from
burning forest wood to burning “end of life” wood. Advocates should work for strong implementation of these
provisions.

Arts. 3(3), 3(3a) and 3(3b) - Promotion of cascading principle

Recital 10 of RED3 promotes use of the cascading principle, explaining that biomass should be used “according

to its highest economic and environmental added value” and exhorting Member States to design support schemes
accordingly. RED3 rewrites Art. 3(3) of RED2 and adds two more provisions relevant to the cascading principle,
Art. 3(3a) and 3(3b). Brown text is new in REDS3.

Art. 3:

3. Member States shall design support schemes for energy from biofuels, bioliquids and biomass fuels in such a
way as to avoid incentivising unsustainable pathways and distorting competition with the material sectors, with a
view to ensuring that woody biomass is used according to its highest economic and environmental added value in
the following order of priorities:

(a) wood-based products;

(b) extending the service life of wood-based products;
(c) re-use;

(d) recycling;

(e) bioenergy; and

() disposal.

3a. Member States may derogate from the principle of the cascading use of biomass referred to in paragraph 3
where needed to ensure security of energy supply. Member States may also derogate from that principle where
the local industry is quantitatively or technically unable to use forest biomass for an economic and environmental
added value that is higher than energy production, for feedstocks coming from:

(a) necessary forest management activities, aiming to ensure pre-commercial thinning operations or carried out
in accordance with national law on wildfire prevention in high-risk areas;

(b) salvage logging following documented natural disturbances; or

(c) the harvest of certain woods whose characteristics are not suitable for local processing facilities.
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3b. Member States shall, no more than once a year, notify the Commission of a summary of the derogations from
the principle of the cascading use of biomass pursuant to paragraph 3a, together with the reasons for such
derogations and the geographical scale to which they apply. The Commission shall make public the notifications
received, and may issue a public opinion with regard to any of them.

“Forest biomass” is defined in Art. 2(26) as “biomass produced from forestry”.

» Advocates should ensure a rigorous implementation of the cascading principle into national legislation and
should review national subsidy schemes to ensure that they incorporate and reflect the cascading principle
prescribed in this article. Unless national subsidy schemes already relied on the cascading principle, advocates
should expect there to be a change in the terms of the schemes as a result of REDS3.

» Advocates should monitor the use of any derogation by their Member State and apply pressure to achieve a
narrow interpretation as to when the terms of any derogation are met.

Arts. 3(3c) and 3(3d) - Restrictions on financial support for biomass and
bioenergy facilities
Importantly, RED3 adds provisions to Art. 3 that prohibit “direct financial support” for certain types of forest

biomass and certain types of biomass energy facilities. Recital 10 explains that “tax benefits are not considered to
be direct financial support.”

Art. (3)(3c) - No support for industrial grade roundwood, stumps and roots
Art. 3(3c) eliminates subsidies for certain types of forest wood:

Member States shall not grant direct financial support for:
(a) the use of saw logs, veneer logs, industrial grade roundwood, stumps and roots to produce energy;

(b) the production of renewable energy from the incineration of waste, unless the separate collection obligations
laid down in Directive 2008/98/EC have been complied with.

Art. 2(1a) defines industrial grade roundwood:

‘industrial grade roundwood’ means saw logs, veneer logs, round or split pulpwood, as well as all other
roundwood that is suitable for industrial purposes, excluding roundwood the characteristics of which, such as
species, dimensions, rectitude and node density, make it unsuitable for industrial use as defined and duly justified
by Member States according to the relevant forest and market conditions

» The phrase “Member States shall not grant direct financial support” constitutes an absolute prohibition on
granting support for several classes of harvested wood. The only definition left up to Member States is that of
wood “unsuitable for industrial use.” To maximise the protective effect of this provision, advocates should work
for a narrow definition of this term. The discretion left up to Member States to define the term based on “relevant
forest and market conditions” is quite vague. Advocates should work to ensure that Member States define and
duly justify their decisions in a transparent way.

» It is not clear who is responsible for identifying and defining industrial grade roundwood in non-EU countries
that export biomass to the EU. There is scope for involvement of advocates in this regard.

10
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» Advocates should also note that the prohibition on direct financial support is not limited to facilities of a certain
size. It applies to biomass burned “to produce energy”, suggesting it applies to logs and wood pellets burned for
residential heating (which is the largest consumer of wood for energy in the EU 2 though this sector tends to
receive tax exemptions, rather than direct subsidies).

» Implementing the cascading provisions and ensuring certain types of biomass do not receive support requires
reliable data on the kinds of biomass being burned. Member States are required to submit National Energy and
Climate Plans (NECPs) under EU climate and energy legislation,® including biennial progress reports. As part of
those progress reports, Member States are supposed to submit detailed data on the amounts and types of biomass
being burned for energy. Advocates can review how to access these data and view the data that have been
submitted so far in a recent report on the NECPs.'° Data submitted so far by Member States has been inadequate,
meaning enforcement of these new provisions is also likely to be inadequate.

Art. 3(3d) - No support for electricity-only facilities except under limited conditions

Art. 3(3d) prohibits support for electricity-only plants burning forest biomass except under certain conditions.
Importantly, this provision applies to new and renewed subsidies at any electricity-only facility, not just new
facilities:

Without prejudice to paragraph 3, Member States shall not grant new support or renew any support for the
production of electricity from forest biomass in electricity-only installations, unless such electricity meets at least
one of the following conditions:

(a) itis produced in a region identified in a territorial just transition plan established in accordance with Article
11 of Regulation (EU) 2021/1056 of the European Parliament and of the Council* due to its reliance on solid
fossil fuels, and it meets the relevant requirements set out in Article 29(11) of this Directive;

(b) it is produced applying biomass CO2 capture and storage and it meets the requirements set out in Article
29(11), second subparagraph;

(c) itis produced in an outermost region as referred to in Article 349 TFEU, for a limited period and with the
objective of phasing down, to the greatest extent possible, the use of forest biomass without affecting access to
safe and secure energy.

By 2027, the Commission shall publish a report on the impact of the Member States’ support schemes for
biomass, including on biodiversity, on the climate and the environment, and on possible market distortions, and
shall assess the possibility for further limitations regarding support schemes for forest biomass.

* Regulation (EU) 2021/1056 of the European Parliament and of the Council of 24 June 2021 establishing the
Just Transition Fund (OJ L 231, 30.6.2021, p. 1).

8 Booth, M. S., 2022. Burning up the carbon sink: How the EU’s forest biomass policy undermines climate mitigation, and
how it can be reformed. Partnership for Policy Integrity. https://forestdefenders.eu/wp-content/uploads/2022/11/PFPI-
Burning-up-the-carbon-sink-Nov-7-2022.pdf

® Regulation on the Governance of the Energy Union and Climate Action (EU)2018/1999, at https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv%3A0J.L_.2018.328.01.0001.01.ENG

10 Booth, M. S. and S. Davis, 2024. National Energy and Climate Plans and Carbon Sink Analysis for EU Member States,
Partnership for Policy Integrity. https://www.pfpi.net/wp-content/uploads/2024/04/PFPI-analysis-of-draft-NECPs-April-

2024.pdf
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» Regarding (a), the “just transition” website** has a map of the areas thus designated.

Paragraphs (a) and (b) refer to various parts of Art. 29(11), which remains unchanged from RED2. » Art. 29(11)
is important because it sets out the conditions for biomass electricity to qualify under the RED for the purposes set
out in Art. 29(1) (counting as renewable energy and receiving subsidies), whereas the new Art. 3 provisions
simply limit the granting of subsidies, with exceptions. The new Art. 3 provisions essentially decouple eligibility
for subsidies from the other purposes of the RED laid out in Art. 29(1).

In summary, RED2 Art. 29(11) states that electricity from “biomass fuels” (meaning all biomass, not just wood or
forest biomass) only qualifies under Art. 29(1) for the purposes of the RED if:

(a) it is produced in installations with a total rated thermal input below 50 MW,

(b) for installations with a total rated thermal input from 50 to 100 MW, it is produced applying high-efficiency
cogeneration technology, or, for electricity-only installations, meeting an energy efficiency level associated with
the best available techniques;

(c) for installations with a total rated thermal input above 100 MW, it is produced applying high-efficiency
cogeneration technology, or, for electricity-only installations, achieving a net-electrical efficiency of at least 36
%;

(d) it is produced applying Biomass CO2 Capture and Storage.

For the purposes of counting towards Art. 29(1)(a) and (b) (generally, counting toward renewable energy targets),
these provisions apply only to installations which started to operate or converted to biomass after 25 December
2021, and do not impact eligible subsidy support approved by 25 December 2021.

If the electricity is generated in an electricity-only plant that started operation or converted to the use of biomass
fuels after 25 December 2021, the plant must not use fossil fuels as a main fuel and there must be a determination
(in accordance with Article 14 of Directive 2012/27/EU) that there is no cost-effective potential for the
application of high-efficiency cogeneration technology. » This provision could be important for advocates who
wish to contest the continued use of biomass at converted coal plants or purpose-built electricity-only biomass
plants.

» Importantly, the article states that Member States may apply higher energy efficiency requirements than those
set out in the first subparagraph to installations with lower rated thermal input. This appears to mean that Member
States could impose a minimum efficiency for plants with thermal input capacity of less than 50 MW.

» Art. 3(3d) in combination with Art. 29(11) has potential to be impactful if fully implemented. Advocates may
wish to query policymakers on their plans to comply with these provisions and investigate whether plants
operating in their countries comply with these provisions.

11 European Commission Just Transition Platform. https://ec.europa.eu/regional _policy/funding/just-transition-fund/just-
transition-platform_en
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Art. 15c¢ - Excluding Biomass from Renewables Acceleration Areas

Certain areas can be designated for accelerated deployment of renewable energy. Art. 15¢ of RED3 allows
member states to exclude biomass combustion and hydropower plants from these areas.

By 21 February 2026, Member States shall ensure that competent authorities adopt one or more plans
designating, as a sub-set of the areas referred to in Article 15b(1), renewables acceleration areas for one or more
types of renewable energy sources. Member States may exclude biomass combustion and hydropower plants.

» Advocates should consider querying policymakers on the status of this provision and advocating for the
exclusion of biomass plants from these areas.

Art. 29(15) — Exceptions for certain power plants until December 2030

A new RED3 provision, Art. 29(15), is considered here in the financial support criteria because it is relevant to
the requirements for receipt of subsidies.

As explained below, RED3 includes a number of important amendments to the Art. 29 sustainability criteria
which, taken together, significantly restrict what forest biomass will qualify for the purposes listed in Art. 29(1)
(i.e. counting towards renewable energy targets and being eligible for subsidies).

However, as a result of the grandfathering provision at Art. 29(15), the effect of these restrictions won’t be felt by
certain biomass power plants until after 31 December 2030:

Until 31 December 2030, energy from biofuels, bioliquids and biomass fuels may also be taken into account for
the purposes referred to in paragraph 1, first subparagraph, points (a), (b) and (c), of this Article, where:

(a) support was granted before 20 November 2023, in accordance with the sustainability and greenhouse gas
emissions saving criteria set out in Article 29 in its version in force on 29 September 2020; and

(b) support was granted in the form of a long-term support for which a fixed amount has been determined at the
start of the support period and provided that a correction mechanism to ensure the absence of overcompensation
is in place.

To benefit from this potential temporary exemption, a power plant must:

o have been granted long-term subsidy support prior to 20 November 2023;

e be compliant with the RED2 sustainability criteria; and

e have received commitments that it will receive a fixed amount of subsidies, that amount being having
been determined at the start of the support period alongside a mechanism to deal with any over-
compensation.

» Advocates should note that this Article gives permission for Member States to ensure the continuity of existing
subsidies in this way. It does not oblige Member States to do so. Advocates should therefore apply pressure for
national legislation not to adopt this optional grandfathering clause, or at least reduce the period of time over
which such existing subsidies will remain lawful.

» \Where power plants rely on national provisions to this effect, advocates should review the details of the
subsidies to ensure that the specific criteria detailed above are in fact met.
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THE SOURCING AND HARVESTING CRITERIA

Art. 29 contains the core set of “sustainability” criteria for forest biomass. The criteria pertain to the types of
ecosystems from which biomass may be obtained (sourcing provisions), and how biomass should be harvested
(harvesting provisions). These criteria were significantly amended by RED3 and apply regardless of the
geographical origin of the biomass. It is important to note that the RED criteria apply not only to facilities burning
biomass, but also facilities producing biomass.'? While the criteria apply to both new and existing facilities, they
do not apply to wood burned for residential heating (which constitutes more than half the wood counted as
providing “renewable energy” in the EU) and they do not apply to power plants with a thermal input capacity of
less than 20 MW.

Plain-language summary of the sourcing and harvesting criteria

1. Art. 29 restricts the types of ecosystems from which forest biomass can be obtained and sets harvesting
practices. It sets the terms for what kind of bioenergy qualifies under the RED.

2. Many of the provisions in Arts. 29(3), 29(4), and 29(5), which prohibit obtaining agricultural biomass from
certain ecosystems, have been extended to forest biomass where there are not national or sub-national laws
and monitoring and enforcement in place prohibiting such sourcing practices. These provisions directly
disqualify forest biomass sourced from “no-go” areas in the same way that they directly disqualify
agricultural biomass products like palm oil, where the problems of land use change and forest degradation are
well-recognised. The effect of these provisions is that forest biomass shall not be made from:

e primary forest, old growth forest, highly biodiverse forest, certain highly biodiverse grassland, and
heathland,

e raw material obtained from land with high-carbon stock, in this case meaning land that was wetlands in
January 2008; or

e raw material obtained from land that was peatland in January 2008, unless evidence is provided that the
cultivation and harvesting of that raw material does not involve drainage of previously undrained soil.
(Large areas in certain EU countries, including Finland and Sweden, are peatland. European
Commission resources on peatlands and their coverage are available.'?)

P It is important to note that these prohibitions on sourcing wood from these ecosystems are outside the Art.
29(6) “risk assessment” framework.

3. Art. 29(6) sets out a “risk based” assessment framework for harvesting and sourcing biomass that restricts
what types of biomass can qualify under the RED as providing renewable energy and receiving subsidies.

4. These forest biomass harvesting and sourcing criteria can be met at the national/sub-national level (the “a”
provisions) or at the forest sourcing level (the “b” provisions), or using a combination of both. Economic

12 Article 2 (11) of the IR defines ‘economic operator’ as “a producer of raw material, a collector of waste and residues, an
operator of installations processing raw material into final fuels or intermediate products, an operator of installations
producing energy (electricity, heating or cooling) or any other operator, including of storage facilities or traders that are in
physical possession of raw material or fuels, provided that they process information on the sustainability and greenhouse gas
emissions saving characteristics of those raw materials or fuels.”

13 Joint Research Centre. Map, “Peat Land Europe.” https://esdac.jrc.ec.europa.eu/ESDB_Archive/octop/Peatland.html

14


https://esdac.jrc.ec.europa.eu/ESDB_Archive/octop/Peatland.html

Summary of the sourcing and harvesting criteria

operators can demonstrate compliance at either level by relying on third party certification under RED Art.
30(4) rather than collecting evidence directly (see Article 30 for details).

5. The harvesting provisions in Art. 29(6) state that for forest biomass to qualify for the purposes of the RED,
the source country should have laws and monitoring and enforcement in place, or there should be
management systems in place at a forest sourcing level, “ensuring” that harvesting is carried out “with the aim
of preventing any adverse impact”, avoiding harvest of stumps and roots, protecting soils, retaining deadwood
onsite, and protecting biodiversity.

6. While most of Art. 29(6) deals with harvesting practices, the national/subnational criteria reference Art.
29(3)-(5) to say that national/subnational laws should require that forest biomass should not be obtained from
primary forest, old growth forest, highly biodiverse forest, highly biodiverse grassland, heathland, wetlands or
peatlands. Companies that produce biomass should publish a statement of assurance that forest biomass is not
obtained from these types of lands. If such laws etc. are not in place, Arts. 29(3), (4) and (5) will apply
directly, as explained above. This is a failsafe provision that directly prohibits sourcing biomass from these
ecosystems.

7. Art. 29(15) allows some power plants to continue qualifying for the purposes of Art. 29(1) without complying
with these new criteria, if they received support before 20 November 2023 and the support was granted as a
set amount ahead of time.

» Accordingly, the RED3 changes to Art. 29 represent meaningful new restrictions on the types of land eligible to
provide forest biomass that qualifies under the RED. Together, the new provisions fully disqualify forest biomass
sourced from:

e Primary forest and old growth forests (Art. 29(3)(a));

e Highly biodiverse forest and other wooded land which is species-rich and not degraded (Art. 29(3)(b));
e Certain highly biodiverse grasslands spanning more than one hectare (Art. 29(3)(d));

o Heathland (Art. 29(3)(e));

o Land that was wetland in January 2008 and which no longer has that status (Art. 29(4)(a)); and

e Land that was peatland in January 2008 (subject to certain exceptions) (Art. 29(5)).
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Text of the sourcing and harvesting criteria articles

Art. 29(3) — No biomass from primary & old growth forests or other biodiverse
ecosystems

Art. 29(3) lists categories of land from which agricultural biomass should not be sourced and extends most of the
prohibitions to forest biomass.

Biofuels, bioliquids and biomass fuels produced from agricultural biomass taken into account for the purposes
referred to in points (a), (b) and (c) of the first subparagraph of paragraph 1 shall not be made from raw material
obtained from land with a high biodiversity value, namely land that had one of the following statuses in or after
January 2008, irrespective of whether the land continues to have that status:

(a) primary forest and other wooded land, namely forest and other wooded land of native species, where there is
no clearly visible indication of human activity and the ecological processes are not significantly disturbed; and
old growth forests as defined in the country where the forest is located; [note - applies to forest biomass]

(b) highly biodiverse forest and other wooded land which is species-rich and not degraded, [e¥] and has been
identified as being highly biodiverse by the relevant competent authority, unless evidence is provided that the
production of that raw material did not interfere with those nature protection purposes; [note - applies to forest
biomass]

(c) areas designated:

(i) by law or by the relevant competent authority for nature protection purposes, unless evidence is provided that
the production of that raw material did not interfere with those nature protection purposes; or

(i) for the protection of rare, threatened or endangered ecosystems or species recognised by international
agreements or included in lists drawn up by intergovernmental organisations or the International Union for the
Conservation of Nature, subject to their recognition in accordance with Article 30(4), first subparagraph, unless
evidence is provided that the production of that raw material did not interfere with those nature protection
purposes; [note - none of (c) applies to forest biomass]

(d) highly biodiverse grassland spanning more than one hectare that is:

(i) natural, namely grassland that would remain grassland in the absence of human intervention and that
maintains the natural species composition and ecological characteristics and processes; or

(ii) non-natural, namely grassland that would cease to be grassland in the absence of human intervention and
that is species-rich and not degraded and has been identified as being highly biodiverse by the relevant competent
authority, unless evidence is provided that the harvesting of the raw material is necessary to preserve its status as
highly biodiverse grassland; or [note - applies to forest biomass]

(e) heathland [note - applies to forest biomass]

Where the conditions set out in paragraph 6, points (a)(vi) and (vii), are not met, the first subparagraph of this
paragraph, with the exception of point (c), also applies to biofuels, bioliquids and biomass fuels produced from
forest biomass.

The Commission may adopt implementing acts further specifying the criteria by which to determine which
grassland is to be covered by the first subparagraph, point (d), of this paragraph. Those implementing acts shall
be adopted in accordance with the examination procedure referred to in Article 34(3).
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Recital 97 of RED2 defines “primary forest” by reference to the FAO Global Forest Resource Assessment, as
“naturally regenerating forest of native tree species, where there are no clearly visible indications of human
activities and the ecological processes are not significantly disturbed”. The Recital specifies that “other types of
forest as defined by the FAO, such as modified natural forests, semi-natural forests and plantations, should not be
considered to be primary forests”.

Art. 29(4) — No biomass from wetlands
Art. 29(4) extends the prohibition on sourcing agricultural biomass from wetlands to forest biomass.

Biofuels, bioliquids and biomass fuels produced from agricultural biomass taken into account for the purposes
referred to in points (a), (b) and (c) of the first subparagraph of paragraph 1 shall not be made from raw material
obtained from land with high-carbon stock, namely land that had one of the following statuses in January 2008
and no longer has that status:

(a) wetlands, namely land that is covered with or saturated by water permanently or for a significant part of the
year; [note - applies to forest biomass]

(b) continuously forested areas, namely land spanning more than one hectare with trees higher than five metres
and a canopy cover of more than 30 %, or trees able to reach those thresholds in situ;

(c) land spanning more than one hectare with trees higher than five metres and a canopy cover of between 10 %
and 30 %, or trees able to reach those thresholds in situ, unless evidence is provided that the carbon stock of the
area before and after conversion is such that, when the methodology laid down in Part C of Annex V is applied,

the conditions laid down in paragraph 10 of this Article would be fulfilled. [note — neither (b) nor (c) apply to
forest biomass]

This paragraph shall not apply if, at the time the raw material was obtained, the land had the same status as it
had in January 2008.

Where the conditions set out in paragraph 6, points (a)(vi) and (vii), are not met, the first subparagraph of this
paragraph, with the exception of points (b) and (c), and the second subparagraph of this paragraph also apply to
biofuels, bioliquids and biomass fuels produced from forest biomass.

Art. 29(5) — No biomass from peatlands

Art. 29(5) extends the prohibition on sourcing agricultural biomass from peatlands to forest biomass. Resources
on peatlands are available.’®

Biofuels, bioliquids and biomass fuels produced from agricultural biomass taken into account for the purposes
referred to in points (a), (b) and (c) of the first subparagraph of paragraph 1 shall not be made from raw material
obtained from land that was peatland in January 2008, unless evidence is provided that the cultivation and
harvesting of that raw material does not involve drainage of previously undrained soil. \Where the conditions set

14 Food and Agriculture Organisation of the United Nations, Forest Resources Assessment Working Paper 194, Terms and
Definitions FRA 2025, available at: https://www.fao.org/3/cc4691en/cc4691en.pdf

15 Large areas in certain EU countries, including Finland and Sweden, are peatland. European Commission resources on
peatlands and their coverage are available. https://esdac.jrc.ec.europa.eu/ESDB_Archive/octop/Peatland.html
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out in paragraph 6, points (a)(vi) and (vii), are not met, this paragraph also applies to biofuels, bioliquids and
biomass fuels produced from forest biomass. [note - applies to forest biomass]

Art. 29(6) — Requirements for harvesting and sourcing forest biomass

Art. 29(6) of RED3 strengthens requirements for risk assessments compared to RED2. The article sets out the
requirements at the national/sub-national level (the “a” provisions) and at the forest sourcing level (the “b”
provisions), each of which are discussed in this section.

Article 29(6) RED provides the following (with new RED3 text shown in orange):

Biofuels, bioliquids and biomass fuels produced from forest biomass taken into account for the purposes referred
to in points (a) (b) and (c) of the first sub-paragraph of paragraph 1 shall meet the following criteria to minimise
the risk of using forest biomass derived from unsustainable production:

(a) the country in which forest biomass was harvested has national or sub-national laws applicable in the area of
harvest as well as monitoring and enforcement systems in place ensuring:

(i) the legality of harvesting operations;
(ii) forest regeneration of harvested areas;

(iii) that areas designated by international or national law or by the relevant competent authority for nature
protection purposes, including in wetlands, grassland, heathland and peatlands, are protected with the aim of
preserving biodiversity and preventing habitat destruction;

(iv) that harvesting is carried out considering maintenance of soil quality and biodiversity in accordance with
sustainable forest management principles, with the aim of minimising-negative-impacts preventing any adverse
impact in a way that avoids harvesting of stumps and roots, degradation of primary forests, and of old growth
forests as defined in the country where the forest is located, or their conversion into plantation forests, and
harvesting on vulnerable soils, that harvesting is carried out in compliance with maximum thresholds for large
clear-cuts as defined in the country where the forest is located and with locally and ecologically appropriate
retention thresholds for deadwood extraction and that harvesting is carried out in compliance with requirements
to use logging systems that minimise any adverse impact on soil quality, including soil compaction, and on
biodiversity features and habitats;

(v) that harvesting maintains or improves the long-term production capacity of the forest;

(vi) that forests in which the forest biomass is harvested do not stem from the lands that have the statuses referred
to in paragraph 3, points (a) [primary and old growth forests], (b) [highly biodiverse forests], (d) [highly
biodiverse grassland] and (e) [heathland], paragraph 4, point (a) [wetlands], and paragraph (5) [peatlands],
respectively under the same conditions of determination of the status of land specified in those paragraphs; and

(vii) that installations producing biofuels, bioliquids and biomass fuels from forest biomass, issue a statement of
assurance, underpinned by company-level internal processes, for the purpose of the audits conducted pursuant to
Article 30(3), that the forest biomass is not sourced from the lands referred to in point (vi) of this subparagraph.

(b) when evidence referred to in point (a) of this paragraph is not available, the biofuels, bioliquids and biomass
fuels produced from forest biomass shall be taken into account for the purposes referred to in points (a), (b) and
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(c) of the first subparagraph of paragraph 1 if management systems are in place at forest sourcing area level
ensuring:

(i) the legality of harvesting operations;
(i) forest regeneration of harvested areas;

(iii) that areas designated by international or national law or by the relevant competent authority for nature
protection purposes, including in wetlands, grassland, heathland and peatlands, are protected with the aim of
preserving biodiversity and preventing habitat destruction, unless evidence is provided that the harvesting of that
raw material does not interfere with those nature protection purposes;

(iv) that harvesting is carried out considering the maintenance of soil quality and biodiversity, in accordance with
sustainable forest management principles, with the aim of minimising preventing any negative impacts;, in a way
that avoids harvesting of stumps and roots, degradation of primary forests, and of old growth forests as defined in
the country where the forest is located, or their conversion into plantation forests, and harvesting on vulnerable
soils, that harvesting is carried out in compliance with maximum thresholds for large clear-cuts as defined in the
country where the forest is located, and with locally and ecologically appropriate retention thresholds for
deadwood extraction and that harvesting is carried out in compliance with requirements to use logging systems
that minimise any adverse impact on soil quality, including soil compaction, and on biodiversity features and
habitats; and

(v) that harvesting maintains or improves the long-term production capacity of the forest.
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What the choice of compliance level means for “sustainability”

The requirements of Art. 29(6) (the harvesting/sourcing criteria) and 29(7) (the LULUCEF criteria) differ
depending on whether the operator choses to comply at the national/sub-national level or the forest sourcing area
level. How do operators decide which level applies? The RED states in Art. 29(6)(b) that the forest sourcing area
approach can be adopted when evidence required by Art. 29(6)(a) is “not available”. Art. 4 of the IR mirrors this
language, explaining that operators can comply solely via the forest sourcing area level approach, or via a hybrid
approach of relying on national/sub-national laws where they exist and then resorting to demonstrating
compliance at a forest sourcing area level for other criteria. Recital 5 of the IR refers to the two approaches but
provides little guidance on when each applies. It simply states: “where there is no evidence of compliance at the
national level with one or more of the harvesting criteria laid down in point (a) of Article 29 (6) of Directive
(EU) 2018/2001, forest biomass should be considered high-risk ...”

» However, once classified as high-risk, Art. 29(6)(b) makes it clear that biomass is still allowed to qualify under
the RED via the forest sourcing area provisions (this is just one of the reasons the biomass criteria do not really
protect forests and the climate).

Compliance under the national/subnational criteria, which can be accomplished without using third-party
verification schemes, may be less expensive than under the forest sourcing level criteria, which are generally
demonstrated using third party verification (see auditing and verification requirements for more detail on third-
party schemes, with focus on the Sustainable Biomass Program). However, given Art. 29(6)(a) requires
legislation, monitoring and enforcement to “ensure” several specific requirements are met by national/sub-
national rules and legislation, and this list of requirements has been expanded by RED3, it seems likely that few
(if any) countries can currently meet the national/subnational criteria.

» Nonetheless, it appears that some countries have declared that the national/subnational level criteria are
satisfied for forest biomass harvested within their borders, even when the country’s legislation falls short of what
is required. Advocates from sourcing countries are strongly encouraged to determine whether domestically
sourced forest biomass has been determined to comply at a national/subnational level and if this is the case, to
scrutinise the applicable legislation to determine whether it does in fact comply with the Art. 29(6)(a)
requirements.

One important difference between the national/subnational level and the forest sourcing area level criteria is the
degree to which the criteria require “sustainable” sourcing. Definitions of sustainability vary widely, but the one
definition on which almost everyone can agree is that “sustainable” biomass is derived from “sustainable”
forestry, and sustainable forestry ensures that fellings do not exceed growth, thus allowing the forest carbon sink
to grow or at least remain stable. (Although to be clear, as explained in the European Commission’s 2016 impact
assessment for forest biomass,'® even when this condition is met, this does not render biomass “carbon neutral” or
even ensure that biomass energy has lower emissions than energy from fossil fuels).

16 European Commission, 2016. Impact Assessment: Sustainability of Bioenergy. Accompanying the document Proposal for
a Directive of the European Parliament and of the Council on the promotion of the use of energy from renewable sources
(recast). Brussels. https://eur-lex.europa.eu/resource.html?uri=cellar:1bdc63bd-b7e9-11e6-9e3c-
0laa75ed71a1.0001.02/DOC 1&format=PDF
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The EU’s LULUCF Regulation sets land carbon sink targets for each Member State that largely rely on
maintaining or increasing forest carbon uptake, and this at a minimum requires that fellings do not exceed forest
growth at the national level. The RED harvesting criteria at the national/sub-national level (as expanded by the
IR) do include consideration of whether fellings exceed the net increment (meaning the amount of forest growth
left over after taking natural mortality into account; see clarifying terminology). IR Art.3(1)(b)(v) states that
national or sub-national level law should “ensure” that “based on average annual data, the fellings do not exceed
the net increment over an appropriate period.” However, this requirement is only to be found in the “a”-level
criteria. IR Art. 4 guidance on implementation of the forest sourcing-level criteria only requires demonstrating
that sourcing area annual fellings have not exceeded the net annual increment in the “ten year period prior” to
harvesting, and do not consider the national balance of fellings and growth. It is thus possible for harvesting to
continue being certified as “sustainable” at the sourcing area level, even as the country as a whole loses its forest
carbon sink. This appears to be what has happened in Estonia, where the Sustainable Biomass Program has
certified 14 pellet and biomass plants in that country as sustainable,*’ but the country has lost its forest and land
carbon sink.®

The forest sourcing area level provisions thus eliminate the single most important foundation-stone for
“sustainability” — that a country’s forests be managed so that the forest carbon sink at the national level is stable
or increases. This directly contributes to undermining the ability of countries to achieve the 2030 land carbon sink
targets set in the LULUCF Regulation.

The new Art.29(7a) and 29(7b) criteria in RED3 address this shortcoming to some extent for biomass sourced
from within EU Member States by requiring any sourcing to be in compliance with the LULUCF Regulation
targets. However, the effectiveness of these provisions remains to be seen.

17 Sustainable Biomass Program, https://sbp-cert.org/certifications/certificate-holders/, accessed July 2024
18 Booth, M. S. and S. Davis, 2024. National Energy and Climate Plans and Carbon Sink Analysis for EU Member States,
Partnership for Policy Integrity. https://www.pfpi.net/wp-content/uploads/2024/04/PFPI-analysis-of-draft-NECPs-April-

2024 .pdf
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Implementation of national/sub-national level sourcing and
harvesting criteria

This section discusses the RED2, RED3 and IR requirements for implementation of the sourcing and harvesting
criteria at the national/sub-national level.

Note that economic operators can demonstrate compliance with these criteria at a national/subnational level by
relying on third party certification under RED Art. 30(4) rather than collecting evidence directly (see Article 30
for details).

» Advocates should keep in mind that Art. 29(14) states that for the purposes of qualifying biomass under the
RED, “Member States may establish additional sustainability criteria for biomass fuels.”

RED 29(6) Requirement for arisk-based assessment

Art. 29(6) of the RED discusses minimising the risk of using forest biomass derived from “unsustainable
production”. IR Art. 3(1) establishes the obligation to undertake a risk-based assessment to demonstrate
compliance at a national or sub-national level:

“Member States shall require economic operators to provide audited information establishing compliance with
the harvesting criteria at national or sub-national level. To that end, economic operators shall carry out a risk-
based assessment which provides accurate, up-to-date and verifiable evidence of all of the following elements: ”

P As is the case for sourcing area level compliance, these criteria apply not only to facilities burning biomass, but
also facilities producing biomass.

In summary, IR Art. 3(1) specifies:

1. All of the elements listed in IR Art. 3 (as described below and based on RED Art. 29(6)) must be
addressed in the risk-based assessment,*® which is an evaluation of whether the source country or region
for biomass:

a. has laws or regulations in place matching the requirements set out in the criteria (this may be specific
forest management laws or general environmental legislation); and

19 A risk-based assessment is operationally defined in the IR at Recital 4: “To minimise the risk of using forest biomass that is
not compliant with the sustainable harvesting criteria, economic operators should carry out a risk-based assessment,
building on existing sustainable forest management legislation, including monitoring and enforcement systems, in force in
the country of origin of the forest biomass. To that end, the harvested forest biomass should be subject to national and sub-
national laws and regulations that meet the harvesting criteria laid down in point (a) of Article 29(6) of Directive (EU)
2018/2001. Economic operators should also assess whether there are monitoring and enforcement systems, and whether
there is no evidence of significant lack of enforcement of the relevant national or sub-national laws. To that end, economic
operators should use legal assessments and reports prepared by the European Commission, international or national
governmental organisations, including information provided by non-governmental and scientific forest expert organisations.
The risk-based assessment should also take account of any relevant on-going infringement procedures launched by the
Commission, which are reflected in the publicly available infringements database of the Commission, and consider any
relevant infringement rulings of the Court of Justice of the European Union as evidence of lack of enforcement.”
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b. has systems in place ensuring monitoring of the implementation and enforcement of these laws and
that there is no significant lack of enforcement.

2. The information must be audited, accurate, up-to-date and verifiable. A reasonable interpretation suggests
that in practice this means:

a. a third-party auditor must have been appointed and have conducted a formal review / audit of
information and have confirmed that it complies with the IR Art. 3 criteria (as described below);

b. the information included in the risk assessment must be accurate. As well as being correct, this means
that it should also be complete and not partial or cherry-picked information that does not provide the
full picture;

c. theinformation must be regularly updated. What this means in practice will be context-specific, but it
would e.g. be unacceptable to undertake a single risk assessment for a single wood pellet shipment
from a particular country or harvesting area and then rely on that for all future shipments from that
area; and

d. the information must be “verifiable”, meaning it must be possible to check whether it is accurate.
Such verification requires a sufficiently detailed paper trail of documentary evidence.

The IR does not stipulate the format in which the evidence is to be provided. A reasonable interpretation is that to
meet the aims of the sustainability criteria, the information should be presented in a coherent manner showing
advanced consideration of all risks and mitigations where possible. This should ideally be in a report or
standalone document.

RED 29(6)(a) Country of Harvest and region must be identified

At a minimum, economic operators must be able to identify the country of harvest for each load of biomass
received as part of its risk-based assessment. IR Art. 3(1)(a) states that “where applicable,” the sub-national
region of harvest must be identified. This applies when the country of harvest has different regions, provinces or
states that have independent legislative power in relation to areas of law impacting forestry. For example, it would
be insufficient to identify that wood pellets have been harvested in the United States. Instead, it must be specified
which State the pellets come from because each State regulates forestry independently and it is therefore the
specific State’s compliance with the sustainability criteria which must be assessed. The same may apply for
example in Germany, which operates a federal system, or in Spain, which has 17 regions that are often
independently responsible for laws impacting the environment.

RED 29(6)(a) Laws, and monitoring/enforcement systems, must “ensure” several elements

Risk-based assessments should provide accurate, up-to-date and verifiable evidence that there are laws and
systems in place in the country or region where the biomass came from that ensure specified criteria are met, and
that there are monitoring and enforcement systems in place, as discussed below.

Subsequent language in IR Art. 3(1)(d) and 3(2) concerns how enforcement can be demonstrated.

The RED requires that laws should ensure the “legality of harvesting operations”.
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IR 3(1)(b)(i) states that this “shall be proven by providing evidence of compliance of harvesting with the
applicable legislation in the country of harvest, as set out in point (h) of Article 2 of Regulation (EU) No
995/2010 of the European Parliament and of the council of 20 October 2010 laying down the obligations of
operators who place timber and timber products on the market”.

The IR refers here to the EU’s Timber Regulation (EUTR),% Art. 2(h) which defines legally harvested wood as
“harvested in accordance with the applicable legislation in the country of harvest”. In addition to compliance
with the EUTR, for EU Member States, such “applicable legislation” will include:

e the EU Deforestation Regulation (EUDR)?! once in force from 30 December 2024 (noting that its
definition of “deforestation-free” considers the status of land as at 31 December 2020). The EUDR
prohibits sale of wood products associated with forest degradation, which is defined in a way that will
exclude some types of forest biomass. Relevant parts of the EUDR are reproduced in Appendix A; and

e other environmental and biodiversity conservation legislation including the Habitats Directive? and the
Birds Directive?®, which establish and protect Natura 2000 areas, as well as other national nature
protection laws.

Both RED2 and RED3 require that laws should ensure “forest regeneration of harvested areas”.

RED?2 defined forest regeneration as “the re-establishment of a forest stand by natural or artificial means
following the removal of the previous stand by felling or as a result of natural causes, including fire or storm”.2

IR 3(1)(b)(ii) provides that this “may be proven by providing evidence that the applicable laws require natural or
artificial regeneration, or a combination of both, aiming at the establishment of a new forest in the same area and
within an appropriate period according to the relevant national legislation”.

It is important to note that for some natural forests and all primary forests, this requirement directly conflicts with
the EUDR, which will prohibit wood products from being placed or made available on the market if they are
sourced from primary forests that are artificially regenerated, or any natural forest that is converted to a plantation
after 31 December 2020 (see Appendix A for relevant text).

20 Consolidated text: Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October 2010 laying
down the obligations of operators who place timber and timber products on the market. https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:02010R0995-20200101

21 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making available on the
Union market and the export from the Union of certain commodities and products associated with deforestation and forest
degradation and repealing Regulation (EU) No 995/2010. https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32023R1115&qid=1687867231461. Also see Appendix A.

22 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora, available
(as amended) at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:019921 0043-20130701

23 Directive 2009/147/EC of the European Parliament and of the Council of 20 November 2009 on the conservation of wild
birds (codified version), available as amended at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A02009L.0147-20190626

2 Article 2(31) of RED2.
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Art. 29(6)(a)(iii) of RED3 states “that areas designated by international or national law or by the relevant
competent authority for nature protection purposes, including in wetlands, grassland, heathland and peatlands,
are protected with the aim of preserving biodiversity and preventing habitat destruction ”.

IR 3(1)(b)(iii) states that laws must ensure “the effective protection of areas designated by international or
national law, or by the relevant competent authority, for nature protection purposes. ”

It is not just forests that are jeopardised by the push for bioenergy. Biomass availability models, such as the one
utilised by the UK government to support their 2023 Biomass Strategy, envision establishment of vast areas of
energy crops and woody biomass plantations on “abandoned” land, which can include grasslands.?

» In light of the IR’s requirement for “effective protection”, compliance with this provision requires an
assessment as to the effectiveness of the national / sub-national legislation in protecting designated areas.
Arguably, to be effective, the national laws must ensure that where harvesting is permitted in protected areas, its
impact on the protected area is properly assessed to not negatively impact the area’s conservation status. For
example, if the laws do not require proper assessment of the impacts of logging on protected areas and mitigation
of such impacts, or there is evidence of destruction of any protected area within a country of harvest, that would
suggest that the laws do not provide “effective protection”.

Within EU Member States, Natura 2000 network sites should be considered as protected areas. While the RED3
text concerning preservation of biodiversity and prevention of habitat destruction clearly draws attention to the
damage that forest harvesting can do, the fact that logging is permitted in many Natura 2000 areas complicates
efforts to ensure accountability for damage. The EC’s database of infringement proceedings does contain
examples relating to Natura 2000 sites and associated breaches of the Habitats Directive, etc.?® » Advocates can
consider adopting the position that there is effective protection only where sites have reached favourable
conservation status, as required by the Habitats Directive, even though this may not be considered as an
“infringement” by the European Commission.

For non-EU countries, advocates can reference the IUCN protected area categories?’ and the World Commission
on Protected Areas (WCPA) management effectiveness framework.? » Advocates can consider adopting the
position that “effective protection” requires that protected area should have gone through a third-party evaluation
process such as reported on the www.protectedplanet.net website.?° Based on the WCPA management
effectiveness evaluation framework the minimum is to have (a) a clearly defined management organisation; and
(b) a management plan, which lists the required conservation actions that define the desired results and outcomes
of the protected area. If the clear conservation objective is missing, a protected area should not be considered as
effectively protected because there is no benchmark (or reference level to judge effectiveness).

%5 UK Department for Energy Security & Net Zero. 2023. Biomass Strategy.
https://www.gov.uk/government/publications/biomass-strategy

26 Search on actions by the Directorate-General for Environment, then download searchable database as an Excel file.
https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/

27 JUCN, 2013. Guidelines for Applying Protected Area Management Categories.
https://portals.iucn.org/library/sites/library/files/documents/pag-021.pdf

28 Courrau, J. et al. 2006. Evaluating effectiveness: a framework for assessing management effectiveness of protected areas.
https://www.iucn.org/resources/publication/evaluating-effectiveness-framework-assessing-management-effectiveness

2 Protected Planet website. https://www.protectedplanet.net/en
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RED3 significantly strengthened this provision compared to RED2, requiring that applicable laws etc “ensure” a
number of elements. This new provision draws substantively on the provisions of IR 3(1)(b)(iv).

» The change from relevant laws only needing to minimise negative impacts to “preventing any adverse impact”
is important and provides a much stronger obligation.

Soil quality is maintained, no harvesting on vulnerable soils

The practical meaning of the generic requirement for laws etc to be in place ensuring that soil quality is
maintained is given by the new text of Art.29(6)(a)(iv), which requires that there are laws etc. in place that:

1. prevent harvesting on “vulnerable soils”

The vulnerability of soil is linked to soil type and its elevation structure. For example, sandy and
waterlogged soils are vulnerable, along with wetlands, peatlands or easily compacted soils. A
published overview of forest residue harvesting guidelines also includes information on which
soils to avoid.*® Countries may have databases identifying areas with vulnerable soils and the first
step in compliance with this restriction is to ensure there is robust identification of where
vulnerable soils exist.

The REDIIBio report,® which was prepared as background for the IR, suggests that as general
guidance no biomass extraction should be conducted on soil types Rendzina, Lithosol, Ranker,
Histosols, Fluvisols, Gleysols and Andosols unless with explicit permission from the competent
authority.

Peatlands and some other wetlands should be noted as Histosols (organic-rich soils) that are
considered vulnerable. Importantly, biomass is fully disqualified under the RED if it is harvested
from peatlands (Art. 29(5)) and wetlands (Art. 29(4)).

The JRC has compiled a database that maps the threats to soil in the EU® (registration is
required).

2. ensure that harvesting “is carried out in compliance with requirements to use logging systems that
minimise any adverse impact on soil quality, including soil compaction”;

%0 Titus, B. D., et al., 2021. Sustainable forest biomass: a review of current residue harvesting guidelines. Energy,
Sustainability and Society 11(1): 10. https://energsustainsoc.biomedcentral.com/articles/10.1186/s13705-021-00281-w

31 Navigant Consulting (2020). REDIIBIO project: Technical Assistance to develop guidance for the implementation of the
new bioenergy sustainability criteria set out in the revised Renewable Energy Directive. 3rd Progress Report - for stakeholder
consultation. Page 25 at https://op.europa.eu/en/publication-detail/-/publication/1fe27161-abbb-11eb-927e-
0laa75ed7lal/language-en

32 Joint Research Centre. Website: Soil degradation indicators in EU. https://esdac.jrc.ec.europa.eu/content/soil-degradation-

indicators-eu
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3. ensure that harvesting retains “ecologically appropriate” amounts of deadwood (“deadwood” includes
forestry residues; numerous studies show that removal of deadwood depletes carbon and nutrient content
of s0ils®®);

4. ensure that harvesting avoids large clearcuts (specified at IR Art.4(b)(4)(7), “large clear-cuts are
minimised except in cases where it is temporarily justified due to documented forest pests, storms or other
natural disturbances.” Avoiding clearcuts helps reduce soil disturbance and soil heating that lead to
nutrient and carbon loss; and

5. ensure that harvesting avoids removal of stumps and roots. Removal of stumps and roots is intensely
disturbing to soils, accelerating nutrient and carbon loss.

The soils provisions should be interpreted in line with any EU legislation that discusses impacts on soil quality. In
line with the EU Soil Strategy for 2023,% the Commission published a proposal for a directive on soil monitoring
and resilience® in 2023 and in 2024 the Council published a proposal for this Directive. An expert group®” has
been established on the implementation of the EU Soil Strategy for 2023, but the last meeting was held in
February 2023.

No degradation or conversion of primary or old growth forests

RED Art.29(6)(a)(iv) requires there to be laws etc in place which aim to prevent “any adverse impact in a way
that avoids harvesting of stumps and roots, degradation of primary forests, and of old growth forests as defined
in the country where the forest is located, or their conversion into plantation forests”.

» This provision is overshadowed by the full disqualification of biomass sourced from primary and old growth
forests in Art. 29(3)(a), which is triggered “Where the conditions set out in paragraph 6, points (a)(vi) and (vii),
are not met” —i.e., if national/subnational laws fail to prevent harvest from primary and old growth forests along
with other significant habitats and biomass producers fail to produce written assurance that biomass is not sourced
from these systems.

“Primary forest” is defined in Recital 97 of RED2 by reference to the FAO Global Forest Resource Assessment.
However, Art. 29(3) (as referenced by Article 29(6)(vi)) states that old growth forests are to be “defined in the
country where the forest is located” — a serious weakness. The protections afforded to old growth forest by both
the RED and the new EU Deforestation Regulation (see Appendix A) mean that there is incentive for some

33 See, e.g., Camia, A, et al. (2021). The use of woody biomass for energy production in the EU Publications Office of the
European Union, Luxembourg, Joint Research Centre.

Achat, D. L., et al. 2015. “Quantifying consequences of removing harvesting residues on forest soils and tree growth — A
meta-analysis.” Forest Ecology and Management 348 (Supplement C):124-141.

Achat, David L., et al. 2015. “Forest soil carbon is threatened by intensive biomass harvesting.” Scientific Reports 5:15991.
Hamburg, Steven P, et al. 2019. “Losses of mineral soil carbon largely offset biomass accumulation 15 years after whole-
tree harvest in a northern hardwood forest.” Biogeochemistry 144 (1):1-14.

34 EU Soil Strategy for 2030 Reaping the benefits of healthy soils for people, food, nature and climate. 2021. https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CEL EX%3A52021DC0699

3 European Commission. 2023. Proposal for a Directive on Soil Monitoring and Resilience
https://environment.ec.europa.eu/publications/proposal-directive-soil-monitoring-and-resilience_en

3 European Council. Proposal for a Directive of the European Parliament and of the Council on Soil Monitoring and
Resilience (Soil Monitoring Law) https://data.consilium.europa.eu/doc/document/ST-11299-2024-INIT/en/pdf

37 European Commission. Website: Commission Expert Group on the implementation of the EU Soil Strategy for 2030
(E03846). https://ec.europa.eu/transparency/expert-groups-register/screen/expert-groups/consult?lang=en&grouplD=3846
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policymakers to define these forests as narrowly as possible, as has occurred in Finland, where the criteria are so
tight, almost no forest qualifies.® »Where possible, advocates should work for a science-based an expansive
definition of old growth, remembering also that some forests not currently defined as old growth have the
potential to evolve to that condition if they are allowed to do so. Resources that may be helpful are a 2005 paper
on forest naturalness,*® practical guidelines developed by the NGO Wild Europe,* and the Commission’s
guidelines on primary and old growth forests.*

The EUDR* is also relevant here. That Regulation will prohibit placing wood products on the market that are
sourced from primary forests that have been converted to plantation forests, other wooded land, or “planted”
forests since 31 December 2020. This means that even forests that are replanted with seedlings that are
appropriate to the ecosystem (as called for in the IR) are not acceptable sources of feedstock under the EUDR.

» Protecting primary and old growth forests requires classifying and mapping them accurately. Advocates should
work to ensure that such classification and mapping is accurate as a starting point to ensuring compliance with
this obligation.

Clearcuts are minimised

Art. 29(6)(a)(iv) simply requires that applicable laws ensure that “harvesting is carried out in compliance with
maximum thresholds for large clear-cuts as defined in the country where the forest is located.” But IR 4(b)(iv)(7),
guidance for the forest sourcing area level, requires that “large clear-cuts are minimised except in cases where it
is temporarily justified due to documented forest pests, storms or other natural disturbances.” P It does not make
sense to have different standards apply at the two compliance levels for something so basic thus advocates should
consider taking the position that biomass should not be sourced from large clearcuts. Advocates may note that the
connection between clearcutting and biomass harvesting is particularly strong because biomass facilities can burn
almost any kind of wood, thus there is a large incentive to clearcut for biomass any trees remaining after the
highest quality trees are harvested for timber and other products. The continued certification of clearcutting under

38 |Ita-Sanomet, May 6, 2024. “IS reveals the government's shocking decision about forests: Sari Essayah's fierce
presentation won” (in Finnish), at https://www.is.fi/politiikka/art-2000010478166.html : In Finland, the proposal of the
Ministry of Agriculture and Forestry for the definition of old-growth-forests states that in a coniferous forest, the trees need
to be at least 140 years old on average in Southern and Central Finland and 160-200 years old in Northern Finland, and 100
and 140 years for deciduous forests, respectively. There would also need to be at least 50 cubic meters of dead wood per
hectare in spruce- and deciduous forests in Southern Finland, 40 in Central Finland and 30 in Northern Finland, the same
figures for pine forests are 40/30/20. This definition excludes most forests in Southern and Central Finland. Even most
National Parks won't meet the criteria. Ecologists describe the definition as "fairy-tale forests".

39 Buchwald, E., 2005. A hierarchical terminology for more or less natural forests in relation to sustainable management and
biodiversity conservation: In, Proceedings. Third Expert Meeting on Harmonizing Forest-related Definitions, Rome, 11-19
January 2005 (pp.111 - 127)

https://www.researchgate.net/publication/309428667_A hierarchical terminology for_more or less natural forests in_rela
tion_to_sustainable management_and_biodiversity conservation

40 Wild Europe. Practical guidelines for definitions and management to support sustainable protection and restoration
https://www.wildeurope.org/wp-content/uploads/2021/01/OGFPrimary-Forest-271120.pdf

41 European Commission. 2023. Commission Guidelines for Defining, Mapping, Monitoring and Strictly Protecting EU
Primary and Old-Growth Forests. https://ec.europa.eu/transparency/documents-register/detail ?ref=SWD(2023)62&lang=en
42 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making available on the
Union market and the export from the Union of certain commodities and products associated with deforestation and forest
degradation and repealing Regulation (EU) No 995/2010. https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A32023R1115&0id=1687867231461. Also, see Appendix A.
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the Sustainable Biomass Program and other certification schemes demonstrates that these programs are
fundamentally unable to protect forests and that certification of biomass as “sustainably harvested” means little.
Additionally, since clearcutting by definition removes all or most trees, it thereby by definition destroys the forest
in its entirety, which is incompatible with numerous other provisions in the RED calling for protection of nature.

Removal of stumps, roots, deadwood is minimised; harvesting retains adequate deadwood

Art. 29(6)(a)(iv) requires the applicable laws to ensure that harvesting is carried out “with the aim of minimising
negative-impaets preventing any adverse impact in a way that avoids harvesting of stumps and roots... with
locally and ecologically appropriate retention thresholds for deadwood extraction.” Deadwood refers to both
naturally-downed wood and logging residues.*® This is significant because many bioenergy companies claim that
they only or mostly use logging residues as fuel.

No definition of what is meant by “locally and ecologically-appropriate” is provided but it is clear that it must
require a case-by-case assessment of how much deadwood and the variety of deadwood that is necessary in a
sourcing area in order to prevent negative impacts on soil quality and biodiversity. Identifying what the correct
threshold is for retention of residues is challenging, but a comprehensive overview of more than 35 guidelines
from a variety of locations, including some in Europe, can provide insights.**

Assessments to determine the appropriate level should consider that deadwood stabilises soils, sustains forest
productivity, stores carbon and provides food and habitat for thousands of specialised species. In circumstances
where, according to the assessment, there is insufficient deadwood in the forest before harvesting for biomass
occurs, the harvesting plan must include measures to increase deadwood.

» The RED3 prohibition on “direct financial support” for energy generated by burning stumps and roots at Art.
3(3) is obviously relevant here as well.

Logging systems minimise any adverse impact on biodiversity features and habitats

RED 29(6)(a)(iv) requires that national or sub-national laws must ensure that “harvesting is carried out in
compliance with requirements to use logging systems that minimise any adverse impact ... on biodiversity
features and habitats”.

The meaning of “biodiversity features and habitats” is not defined in any of RED2, RED3 or the IR other than the
IR confirming that it includes “those protected by international or national law”.* » Advocates should adopt a
broad definition of what constitutes “biodiversity features and habitats” and not consider it to be limited to
formally protected areas, especially in countries where important habitats have not been accurately mapped. For

43 Deadwood that originates naturally, for instance from the death of a tree, plays a key role in providing habitat in forests.
However, the term “deadwood” also includes material generated by harvesting. Post-harvest, forestry residues and stumps
immediately become deadwood. The Joint Research Centre, which published an important overview of biomass in 2021, has
made it clear that “coarse woody debris” — a form of deadwood — includes harvesting residues. See Q.9 at
https://knowledge4policy.ec.europa.eu/bioeconomy/fag-study-use-woody-biomass-energy-production-eu_en

4 Titus, B. D., et al. (2021). Sustainable forest biomass: a review of current residue harvesting guidelines. Energy,
Sustainability and Society 11(1): 10. https://energsustainsoc.biomedcentral.com/articles/10.1186/s13705-021-00281-w

* IR 3(1)(b)(iv)(2)
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example, it should include the amount of deadwood and veteran trees or trees with particularly high biodiversity
value on the local level.

Notwithstanding this wide interpretation, habitats and species protected under the Birds and Habitats Directives
undoubtedly fall within this provision. A robust interpretation of this requirement is that forestry operations
should not threaten species nor degrade the conservation status of habitats listed in the Birds and/or Habitats
Directives. In European countries that are not EU Member States, the list of species should be taken from the
Bern Convention. The data on site specific measures and conservation status may be found using the Natura 2000
viewer* and Emerald Network viewer*’.

Again, as a first step, laws should require that surveys must be undertaken to identify the pre-harvesting
biodiversity features and habitats in a forest sourcing area. A harvesting plan must then be created which, as a
minimum, prevents any negative impact on the pre-harvesting biodiversity. This assessment and the proposed
mitigation actions must both be documented and actioned. Failure to do so will mean that this requirement has not
been complied with.

Both RED2 and RED?3 require “that harvesting maintains or improves the long-term production capacity of the
forest.”

IR 3(1)(b)(v) states that this may be proven “by providing evidence that the applicable law at national or sub-
national level ensures that, based on average annual data, the fellings do not exceed the net increment over an
appropriate period according to the relevant national legislation, except in cases where it is temporarily justified
due to documented forest pests, storms or other natural disturbances”.

P This is a key provision. While the RED considers the effect of biomass harvesting on the forest carbon sink in
the “LULUCEF criteria” at Art. 29(7), the IR makes it clear that maintaining a growth-to-harvest ratio greater than
one is integral to the concept of “long term production capacity” as required under the sourcing and harvesting
provisions of Art. 29(6).

Clarifying terminology: the forest increment versus the “sink”

The terminology around “sustainable” harvesting can be confusing. Regarding the increment, the 2021 JRC
biomass report*® likens forest standing stocks to “capital” and the increment as “interest” that can be utilised
without reducing capital. The average annual increment of a forest is the “gross” annual increment, and
subtracting out losses from natural causes leaves the “net” annual increment (NAI).

46 European Environment Agency. Natura 2000 and land cover data viewer https://www.eea.europa.eu/data-and-
maps/dashboards/natura-2000-data-viewer

47 Bern Convention - Convention on the Conservation of European Wildlife and Natural Habitats. Emerald Network Viewer.
https://www.coe.int/en/web/bern-convention/emerald-viewer

48 Camia, A., et al., 2021. The use of woody biomass for energy production in the EU Publications Office of the European
Union, Luxembourg, Joint Research Centre. Page 76. https://forestdefenders.eu/wp-content/uploads/2021/01/JRC-biomass-
report-markup.pdf
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However, the “increment” is not the same as the forest carbon “sink,” which is the “net change in the woody
biomass in the forest” after taking harvesting into account.

“Periodically, an amount of woody biomass, usually smaller than the NAI, is harvested and accounted as fellings.
Most of the fellings are taken away from the forest (removals), besides some residues that remain in the forest and
gradually decompose (logging residues). The difference between the NAI and the fellings corresponds to the net
change in the woody biomass in the forest. This last parameter allows to estimate the forest mitigation potential
since it determines the net carbon uptake provided from the aboveground living biomass.” 4

Also note that in this case, “removals” refers to wood taken out of the forest, but in the climate context,
“removals” refers to CO, removed from the atmosphere.*

It cannot be repeated too often that while a growth-to-harvest ratio greater than one is the core principle of
“sustainable” harvesting, as the EC’s own 2016 impact assessment acknowledged, “sustainably harvested”
biomass still emits net CO; to the atmosphere — i.e., “sustainability” is not a proxy for carbon neutrality or
reduced net emissions. As the IPCC points out, “If bioenergy production is to generate a net reduction in
emissions, it must do so by offsetting those emissions through increased net carbon uptake of biota and soils.”!
Without instantaneous additional and compensating carbon uptake, the carbon emissions from burning biomass
add to atmospheric COs.

Nonetheless, the IR’s introduction of this concept as key to long-term production capacity provides another tool
for advocates working to reduce the impacts of forest biomass harvesting. » For the EU, at least, the decline in
the forest carbon sink in many Member States is clearly linked to forest harvesting,® and given that biomass
harvesting constitutes more than half of total harvesting, its role is central.

This provision requires assessing whether a county’s laws are able to ensure fellings do not exceed the net
increment. The IR specifies that this may be proven by reference to:

e National forest inventory reports;

e Providing evidence referred to in Art. 5(ii)*® of the IR; or

e Similar inventory reports at sub-national level.

49 Ibid, page 102

0 We’re sorry. We don’t make the rules.

51 2014: Agriculture, Forestry and Other Land Use (AFOLU). In: Climate Change 2014: Mitigation of Climate Change.
Contribution of Working Group 111 to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change. Page
877 at https://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5 chapterll.pdf

52 European Commission, 2023. Climate Action Progress Report. https://climate.ec.europa.eu/document/download/60a04592-
cf1f-4e31-865b-2b5b51b9d09f en

%3 Article 5(ii) “there are national or sub-national laws, applicable to the area of harvest, to conserve and enhance carbon
stocks and sinks in forests. In addition, evidence shall be provided that the reported LULUCF sector emissions do not exceed
removals, which may be proven by providing evidence that reported LULUCF sector emissions do not exceed removals on
average over the ten years preceding the harvesting of the forest biomass and that carbon stocks and sinks are conserved or
enhanced between the last two successive ten-year periods preceding the harvesting of forest biomass.”
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The evidence specified in IR Art. 5(ii) relates to regeneration (conserving and enhancing carbon stocks) and
requires that the reported LULUCEF sector emissions do not exceed removals on average over the 10 years
preceding the harvesting of the forest biomass and that carbon stocks and sinks are conserved or enhanced
between two successive ten-year periods preceding harvest. See Appendix B for how to access data on stocks and
sinks.

Although the IR suggests that this provision can be monitored by reference to the net forest increment, this will
not necessarily ensure that the long-term production capacity is maintained or increased. For example, it is
possible to increase removals, thus degrading ecological function and degrading the forest carbon sink, but still
not have fellings exceed the increment.

To assess compliance, it is helpful to obtain data on both growth and fellings. However, simple data on the forest
carbon sink that is reported to the UNFCCC on a yearly basis may be sufficient to demonstrate that the forest
carbon sink is degraded or collapsed in many EU Member States. The most recent data on the sink is available in
a report produced in June 2024.5

» Importantly, a forest’s “long-term production capacity” (which must be maintained or improved under RED) is
not limited to the amount of timber it produces, but includes other ecosystem services® such as:

e provisioning services: water supply, food (for both terrestrial and freshwater plants and animals as well as
people), timber and fibre, genetic materials;

e regulating services: bioremediation, dilution, filtration, and sequestration; air flow regulation; water flow
regulation; mass flow regulation; water cycle regulation; pedogenesis and soil cycle regulation; pest and
disease control; and

e cultural services: non-extractive recreation such as walking and cycling; information and knowledge
about the natural world; spiritual and symbolic non-use values.

There must therefore be laws in place that ensure that these aspects of the forest’s production capacity are
maintained or improved.

This provision reinforces that to qualify for the purposes of Art. 29(1)(a)-(c), there must be applicable laws etc in
place to ensure that forest biomass does not “stem from” the ecosystems that are listed in Art. 29(3) — (5): primary
and old growth forests, highly biodiverse forests, highly biodiverse grasslands, heathlands, wetlands, or peatlands.

As explained above, if there is no compliance with this provision and (vii) below, Arts. 29(3)-(5) will still apply,
thereby excluding biomass from these ecosystems regardless of whether or not national or subnational laws
include such exclusions. This is true even where compliance is being demonstrated at a forest-sourcing level
under the “b” provisions.

% Booth, M. S. and S. Davis, 2024. National Energy and Climate Plans and Carbon Sink Analysis for EU Member States,
Partnership for Policy Integrity. https://www.pfpi.net/wp-content/uploads/2024/04/PEPI-analysis-of-draft-NECPs-April-
2024.pdf

%5 Taye, F. A, et al. (2021). The economic values of global forest ecosystem services: A meta-analysis. Ecological
Economics 189: 107145. At https://www.sciencedirect.com/science/article/pii/S0921800921002032
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» Advocates may obtain important information about current sourcing practices from documents published by the
Sustainable Biomass Program (SBP), which is used to certify biomass as compliant with standards on both the
national/subnational level, and the forest sourcing level. For example, the SBP’s regional risk-based assessment
for Estonia states, “The SBP Standard does not restrict sourcing feedstock for biomass production from wetlands
or peatlands.” That is an important admission considering that peatlands are on the no-go list for RED3.

» Overall, even taking into account its weaknesses, the identification of no-go ecosystems for forest biomass
could be extremely important. Advocates should identify the ecosystems they want to protect, including taking
care to identify the “highly biodiverse forest and other wooded land which is species-rich and not degraded, and
has been identified as being highly biodiverse by the relevant competent authority.” The nature of that “authority”
is not specified.

Installations producing biofuels, bioliquids and solid biomass fuels from forest biomass must “issue a statement of
assurance, underpinned by company-level internal processes, for the purpose of the audits conducted pursuant to
Article 30(3), that the forest biomass is not sourced from the lands referred to in point (vi) of this paragraph .

» This provision significantly strengthens the impact of Art. 29(6)(a)(vi) because it requires that relevant
economic operators must confirm explicitly that forest biomass is “not sourced” from the prohibited ecosystems,
rather than just undertaking an assessment of the applicable laws to determine if they include such prohibitions.

P The list of “no-go” ecosystems is much more stringent than in RED2. Advocates should consider making direct
enquiries to view these statements with biomass producers and policymakers responsible for compiling audit
information.

The IR states that the risk-based assessments for national / subnational level compliance must show evidence of
“the existence of systems for ensuring monitoring of implementation and enforcement of the national and sub-
national laws referred to in paragraph (b), including information on the following elements: the authorities
competent for carrying out monitoring, implementation and enforcement, sanctions for non-compliance, systems
for appealing against decisions, and public access to information;”

There is wide discretion as to what such monitoring and enforcement will entail as “systems” are not defined. The
most robust option would be for the laws identified in response to the requirements discussed above to set out
how their implementation will be monitored and also enforced. However, “systems” could include non-statutory
monitoring by e.g. the logging companies or third-party auditors.

% Sustainable Biomass Program website. https://sbp-cert.org/
57 Sustainable Biomass Program, 2021. Regional Risk Assessment for Estonia. https://sbpcert.wpenginepowered.com/wp-
content/uploads/2021/10/SBP-Endorsed-Regional-Risk-Assessment-for-Estonia-Minor-Update Oct21-FINAL.pdf
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As a minimum to comply, the “systems” should identify which authorities are responsible for undertaking the
monitoring, implementation and enforcement. They should also specify what sanctions will be imposed for non-
compliance and how any decisions identifying non-compliance can be appealed.

» Importantly, the “systems” must also include provisions on public access to information. Although not
explicitly stated, this suggests that laws should establish public access to information relating to the monitoring of
implementation and enforcement of the relevant laws. To the extent such rights of access to information exist in
sourcing countries, they may prove to be a powerful tool that should be used to the fullest extent possible by
advocates.

IR Art. 3(1)(d) provides that the national / subnational level risk-based assessment must show evidence “that
there is no significant lack of enforcement of the national and / or sub-national laws and regulations referred to
in point (b)”.

IR Art. 3(2) provides further information on what this means:

“With regard to the evidence required by point (d) of paragraph 1, economic operators shall take into account
any legal assessment and reports, prepared by national or international government organisations, detailing a
lack of enforcement of national or sub-national laws referred to in point (b) of paragraph 1. Any on-going
relevant infringement procedure brought by the European Commission against a Member State, on the basis of
relevant Union legislation, shall also be taken into account. The existence of a ruling of the Court of Justice
against a Member State, for the violation of relevant Union legislation, such as Regulation (EU) No 995/2010 of
the European Parliament and of the Council, shall be considered evidence of such a lack of enforcement.”

Note that the provision assumes that the operator of the power station burning the biomass, or the pellet
manufacturing facility processing the biomass, are themselves assessing whether the biomass has been sourced
according to the RED’s rules. How likely this is to actually occur is difficult to say. However, these provisions are
also relevant for any advocate who is investigating whether there is compliance.

As to general meaning, these provisions are poorly drafted and difficult to interpret. However, they seem to be
suggesting that there will be a “significant lack of enforcement” where it is recorded in relevant legal assessments
and reports prepared by national or international governmental organisations or a ruling by the Court of Justice
against the Member State for breach of relevant EU legislation, with the EUTR provided as an example of
relevant legislation. Any ongoing Commission infringement proceedings against a Member State for an alleged
failure to comply with relevant EU legislation must also be taken into account.

» IR Recital 4 usefully broadens the scope of evidence to be considered to include “information provided by non-
governmental and scientific forest expert organisations”. Although not themselves legally binding, the Court of
Justice has recognised that recitals can be important in interpreting ambiguous provisions and advocates should
therefore ensure that systemic lack of enforcement of legislative provisions relevant to compliance with Art. 3 are
recorded in public reports.

If any of these sources of information demonstrate a lack of enforcement of the laws identified as satisfying the

RED Art. 29(6)(a) / IR Art. 3 criteria, it will not be possible for that country to comply with the sourcing and
harvesting provisions at a national/subnational level.
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This criterion does not require economic operators to undertake a broader assessment as to the level of
enforcement or compliance with those laws: it seems to only be requiring an assessment of any systemic lack of
enforcement at a national or sub-national level.

“In order to minimise the administrative burden for economic operators, Member States may establish public
databases with up-to-date information on the elements referred to in this Article and shall facilitate access to
information, including public spatial data and public inventories, to operators. Member States may provide
relevant training to this effect.”

While the RED refers to databases for liquid and gaseous transport biofuels (Art. 28), it does not explicitly refer to
Member State databases for forest biomass or other solid biomass fuels. This IR article aims to ease the burden
for economic operators to demonstrate national or sub-national compliance of biomass sourced from Member
States. It envisages Member States collating evidence that the relevant laws exist and evidence that the necessary
monitoring and enforcement systems are in place. This option does not appear to be available for non-EU
sourcing countries.

Importantly, economic operators must still satisfy themselves that any such information collated by Member
States allows them to comply with their overarching obligation to undertake a risk-based assessment which
provides accurate, up-to-date and verifiable evidence of each of the required evidence (see IR Art. 3(1) above).

This article also obliges Member States to provide information to operators to allow them to undertake the
necessary risk assessment.

» Advocates should consider requesting access to the information provided in any such public database as well as
any spatial data and public inventories and determine whether or not they agree that it demonstrates national or
sub-national level compliance with the sustainability criteria. This is important because if it is not made available
in this way, economic operators may rely on it with minimal scrutiny.
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Implementation of forest sourcing area level sourcing and
harvesting criteria

Article 29(6)(b) of RED2 provides that if the evidence required to demonstrate compliance with sub-paragraph (a)
(as described above) is “not available”, forest biomass fuels can count for the purposes of Article 29(1) if
“management systems are in place at a forest sourcing area level ensuring” specified criteria are met.

Note that economic operators can demonstrate compliance with these criteria at the forest sourcing level by
relying on third party certification under RED Art. 30(4) rather than collecting evidence directly (see Article 30
below for details).

» Advocates should keep in mind that Art. 29(14) states that for the purposes of qualifying biomass under the
RED, “Member States may establish additional sustainability criteria for biomass fuels.”

IR Art. 4 elaborates on RED2 Avrticle 29(6)(b), explaining what evidence operators must provide to demonstrate
compliance at the forest sourcing area level:

“Where evidence of compliance with one or several harvesting criteria at national level or sub-national level is
not available, Member States shall require economic operators to provide audited information that those
criteria have been complied with through management systems that are in place and implemented at the level of
the sourcing area. To that end, economic operators shall provide accurate, up-to-date and verifiable evidence of
the following elements” (see below for list of elements).

“Management systems” are systems under control of the economic operator through which they can verify that
the IR Art. 4 criteria listed below are being met “at the level of the sourcing area”.%® » Such evidence needs to
have been audited by a third-party auditor.

“Sourcing area” is defined in RED2 as the “geographically defined area from which the forest biomass feedstock
is sourced, from which reliable and independent information is available and where conditions are sufficiently
homogeneous to evaluate the risk of the sustainability and legality characteristics of the forest biomass™.> This
means the area must be mappable. The rest of the provision is too vague to be enforceable in a practical way.

Although the IR does not stipulate the format for evidence, it specifies that it must be “accurate, up-to-date and
verifiable” and it must be audited. This can be interpreted to mean that the information should be presented in a
coherent manner providing evidence of advance consideration of all risks, and mitigations where possible. This
should be in a report or standalone document.

IR Art. 4 does not specify to whom the economic operator must provide the information. As part of the mass
balance chain of custody system, the information must logically be shared down the supply chain. » Advocates
could consider advocating for national law provisions that mandate public access to this information because it is

%8 European Commission, Directorate-General for Energy, Technical assistance for the preparation of guidance for the
implementation of the new bioenergy sustainability criteria set out in the revised Renewable Energy Directive — REDIIBIO —
Final report, Publications Office, 2021, https://data.europa.eu/doi/10.2833/592471 Page 8.

59 Article 2(30) RED2
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only by seeing the information being collected that it is possible to challenge non-compliance. It would be useful
to investigate and invoke rights granted under the Access to Environmental Information Directive.

Since several provisions of the sourcing area level requirements are substantively the same as the equivalent
provisions for the national / subnational criteria in Art. 29(6)(a)(iv), where possible, the discussion refers to the
provisions above.

IR 4(a) — Geolocation of areas harvested

IR Art. 4(a) states economic operators shall provide accurate, up-to-date and verifiable evidence of “the spatial
boundaries of the sourcing area for which compliance needs to be demonstrated, and on which management
systems referred to in point (b) apply, including by means of geographical coordinates or parcels.”

This is a straightforward requirement, requiring economic operators to record in their management systems, the
exact location of each sourcing area by reference to GPS coordinates or parcels.

RED 29(6)(b) — Management systems must “ensure” several elements

IR Art. 4(b) states economic operators shall provide accurate, up-to-date and verifiable evidence that the
“management systems applicable to the sourcing area ...ensure ” that the criteria listed below are achieved.

» Importantly, the provisions apply to all forestry being conducted in the relevant “sourcing area”, and not solely
to the plots from which biomass is sourced.

» The requirement that management systems “ensure” specified outcomes is strong and should be emphasised in
any review of compliance with these criteria.

RED 29(6)(b)(i) Harvesting must be legal

Art.29(6)(b)(i) of RED requires that the management systems ensure “the legality of harvesting operations”
which IR 4(b)(i) provides “shall be proven by providing evidence of the compliance of harvesting with the due
diligence system defined in article 6 of Regulation (EU) No 995/2010 of the European Parliament and of the
Council”.

80 Directive 2003/4/EC of the European Parliament and of the Council of 28 January 2003 on public access to environmental
information and repealing Council Directive 90/313/EEC. At https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:1.:2003:041:0026:0032:EN:PDF
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This provision of IR Art. 4 refers directly to Art. 6 of the EUTR®, which sets out the information required by the
due diligence process required to demonstrate the legality of harvesting®?:

1. the common name of tree species and its full scientific name;
the country and where applicable, the region of harvest and the concession of harvest;

the quantity of wood;

2
3
4. the name and address of the supplier and the name of any other parties involved in the supply chain;
5. documents evidencing compliance with applicable legislation;

6

risk assessment procedures that analyse and evaluate the risk of illegally harvested timber, including:

a. assurance of compliance with “applicable legislation”, which may include certification or other third-
party-verified schemes which demonstrate compliance with appliable legislation;

b. consideration of the prevalence of illegal harvesting of specific tree species;

c. consideration of prevalence of illegal harvesting and general harvesting trends in the relevant country
/ region;

d. sanctions imposed by the UN security Council or the Council of the European Union on timber
exports or imports; and

e. complexity of the supply chain.

For the purpose of Art. 6(5) EUTR, “applicable legislation” includes environmental and biodiversity conservation
legislation. In EU Member States, this means that the due diligence undertaken must consider compliance with
the Habitats and Birds Directives which establish and protect Natura 2000 areas, as well as compliance with other
national nature protection laws. It may also include rights to harvest the timber and any associated payment rights
as well as third parties’ legal rights concerning the harvest area. Also relevant in this regard may be any
indigenous rights over the land where the indigenous people say that the harvesting contravenes those rights.

RED 29(6)(b)(ii) Forest regeneration occurs, and certain requirements are met

Under RED 29(6)(b)(ii), management systems must ensure “forest regeneration of harvested areas”. » IR Art.
4(b)(ii) differs from the national/subnational requirements by providing that the management systems must ensure
for the specific area harvested “that forest regeneration is carried out in a manner that at least maintains the
quality and quantity of the harvested forest areas, which may be proven by providing evidence of the
establishment of a new forest in the same area within a maximum of ten years after the harvesting. That may be
proven by using forest management plans, operational protocols, environmental impact assessments, and results
of relevant compliance audits and inspections”.

61 Consolidated text: Regulation (EU) No 995/2010 of the European Parliament and of the Council of 20 October 2010 laying
down the obligations of operators who place timber and timber products on the market https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX%3A02010R0995-20200101

62 While the EUTR will be repealed by the EUDR when it comes into force in December 2024, it should be assumed that the
requirements of IR Art. 4(b)(i) will remain pertinent.
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As noted for the regeneration provisions for compliance at the national/sub-national level, »for some natural
forests and all primary forests, the regeneration requirement has the potential in some forest types to conflict with
the EUDR, which prohibits wood products being placed on the market if they are sourced from primary forests
that are converted to planted forests, or any natural forest that is converted to a plantation (see Appendix A for the
EUDR’s definitions of these terms).

The IR requires that forest management plans and operational protocols specify that the required type of
regeneration will occur within ten years of harvesting. Importantly, reports from compliance audits and
inspections should also be reviewed by the economic operator to confirm that such management plans are
generally complied with. In practice, however, this provision is unenforceable because non-compliance can only
be demonstrated a decade after harvesting takes place. Nonetheless, if evidence can be collected to demonstrate
that the conditions are not being met (for example that there is no evidence of establishment of new forest within
the same area or assessments are not being adhered to before harvesting), then this information should be brought
to the attention of the relevant authority at Member State level. Satellite data can be used to monitor compliance
with the IR.%3

As a minimum, all regeneration must maintain the “quality and quantity” of the harvested forest (IR 4(b)(ii)). This
means e.g. that a natural forest of native species cannot be replaced with a plantation (this would be prohibited
under the EUDR, as well — see Appendix A).

This obligation is arguably more stringent than the equivalent provision at the national/subnational level at IR Art
3(1)(b)(ii), which only specifies regeneration within an “appropriate period” and does not limit the nature of
regeneration which can occur.

RED 29(6)(b)(iii) Areas designated for nature protection are protected

This provision differs from the parallel one at the national/subnational level because it specifies that areas
designated for nature protection, including wetlands, grassland, heathland, and peatlands, “are protected with the
aim of preserving biodiversity and preventing habitat destruction, unless evidence is provided that the harvesting
of that raw material does not interfere with those nature protection purposes. ”

However, the last clause is a leftover from RED?2 that fails to acknowledge the overriding impact of Articles 29(3-
5), the provisions that simply disqualify biomass sourced from several types of ecosystems without exception.
The no-go ecosystems are:

e Primary forest and old growth forests (Art. 29(3)(a));

o Highly biodiverse forest and other wooded land which is species-rich and not degraded (Art. 29(3)(b));
o Certain highly biodiverse grasslands spanning more than one hectare (Art. 29(3)(d));

e Heathland (Art. 29(3)(e));

e Land that was wetland in January 2008 and which no longer has that status (Art. 29(4)(a)); and

83 Global Forest Watch is a good resource for tracking changes in forest cover: https://www.globalforestwatch.org/. Google
Earth imagery using the historic imagery feature may allow zooming in on areas of interest:
https://support.google.com/earth/answer/148094?hl=en
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e Land that was peatland in January 2008 (subject to certain exceptions) (Art. 29(5)).

Text in each of Arts.29(3)-(5) states that those articles are triggered if conditions in Art. 29(6)(a)(vi) and (vii) are
not met. In other words, if national/subnational laws are not able to ensure protection of these systems, and if
companies producing biomass are not issuing statements of assurance that biomass is not sourced from these
lands, then this triggers the failsafe prohibition. » Advocates should argue for this as the most defensible
interpretation of the text, including because it does not make sense to have the ecosystems be off limits under
national/subnational compliance, but exploitable for biomass under sourcing area level compliance.

IR 4(b)(iii) states that compliance may be proven “by using international and national databases, official maps,
forest management plans, operational protocols, harvesting protocols, satellite imaging, environmental impact
assessments and official logging permits, including conditions or restrictions ensuring that there is no conflict
with the relevant nature protection objectives, and the results of relevant compliance audits and inspections.”

For each consignment of forest biomass, economic operators must be able to demonstrate that the biomass did not
originate from a protected area®*; or where it was harvested within a protected area and that area was not classified
as one of the no-go ecosystems, that such harvesting did not interfere with that area’s protection objectives.

» The requirement for evidence to demonstrate that harvesting does not interfere with protection objectives is
ambiguous. It is not clear to whom this evidence should be presented, or in what form. For logging in protected
areas, advocates could consider examining whether the area’s management plan permits logging as a management
tool to reach favourable conservation status. If not, arguably any logging can be said to interfere with the area’s
protection objectives, and in the case of logging within Natura 2000 areas should potentially be subject to an
appropriate assessment under Article 6(3) of the Habitats Directive.

» In any case, all permits issued should be reviewed against the management plan and wider obligations relating
to the protected area. In addition, the cumulative impact of logging in the area should be considered rather than
considering each logging permit in isolation. If there are any discrepancies or there is evidence that the required
assessments were not undertaken, this can be used as evidence to demonstrate non-compliance with this criterion.

» Evidence that the logging did in fact damage the nature protection objectives of a protected site is also valuable
and should be recorded.

Given its requirement to demonstrate that there was in fact no interference with the protection objectives of the
specific forest sourcing area, this is a more rigorous requirement than the IR Art. 3(b)(iii) equivalent for
national/subnational laws which only requires a general “effective protection” of these areas.

RED 29(6)(b)(iv) Harvesting maintains soil quality, biodiversity, prevents any adverse impact
RED3 29(b)(b)(iv) is substantively similar to the equivalent national/subnational provisions.

8 To identify protected areas globally, NGOs should consult the World Database on Protected Areas
(https://www.protectedplanet.net/en/thematic-areas/wdpa?tab=\WDPA) or equivalent national databases.
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IR Art. 4(b)(iv) states compliance may be proven by providing evidence “that the relevant risks associated with
the harvesting of forest biomass for energy production have been identified in advance” and that specified
mitigation actions have been implemented. It also provides that mitigation actions “may be proven by using
international and national databases, official maps and satellite imaging, forest management plans, operational
protocols, and harvesting protocols, results of relevant compliance audits and inspections” .

» Advocates wishing to scrutinise harvesting will have to familiarise themselves with the detail of these
documents for each relevant forest sourcing area. Satellite data may be a particularly useful tool to determine the
extent of compliance with a number of the mitigation actions identified below. On-site photos need to be geo-
referenced.

» The provision that “any” negative impacts should be prevented leaves the door open for advocates to argue that
additional actions are required to meet the objective of this provision.

See discussion at parallel provision in national/subnational criteria.

In addition to the analysis on the meaning of soil “quality” etc in the corresponding section for compliance at
national/subnational level, in order to truly comply with this restriction at a forest sourcing level, there should be
an assessment of the pre-harvest soil quality in the forest sourcing area and any harvesting plan must then specify
the practical steps taken to minimise negative impacts on that soil quality. For example, by means of low or
reduced impact logging, use of low tyre pressure or balloon tyres, minimising the number of logging trails
through the forest and exclusion of logging within a certain distance from water bodies and avoiding clear cutting
above a certain steepness of terrain. » Advocates can argue that if such assessments have not been completed,
documented and any identified mitigation measures followed, there will not be compliance with this provision. It
is unlikely that certification programs like the Sustainable Biomass Program are assessing logging impacts at this
level of detail, however.

See discussion at parallel provision in national/subnational criteria.

It is worth repeating that P this provision is overshadowed by the full disqualification of biomass sourced from
primary and old growth forests in Art. 29(3)(a), which is triggered “Where the conditions set out in paragraph 6,
points (a)(vi) and (vii), are not met” — i.e., if national/subnational laws fall short of protecting these systems and
biomass producers fail to produce written assurance that biomass is not sourced from these systems.

See discussion at parallel provision in national/subnational criteria, noting that IR 4(b)(iv)(7) states, “large clear-
cuts are minimised except in cases where it is temporarily justified due to documented forest pests, storms or
other natural disturbances.”

To comply with this requirement, the extent of clear-cuts must be addressed in the harvesting or forest
management plan. Satellite data can be used to ascertain and track the scale of clear-cuts effectively. To the extent
large clear-cuts are being made (with the exception of cases where they are considered “necessary” due to
documented pests, storms or other natural disturbances), such harvesting will not comply with this sustainability
criterion.
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See discussion at parallel provision in national/subnational criteria.

See discussion at parallel provision in national/subnational criteria.

Again, as a first step, surveys must be undertaken to identify the pre-harvesting biodiversity features and habitats
in a forest sourcing area. A harvesting plan must then be created which, as a minimum, prevents any negative
impact on the pre-harvesting biodiversity and habitats. This assessment and the proposed mitigation actions must
both be documented and actioned. Failure to do so will mean that this requirement has not been complied with.

RED 29(6)(b)(v) - Harvesting maintains or improves long-term production capacity

Both RED2 and RED?3 require that “harvesting maintains or improves the long-term production capacity of the
forest.”

IR 4(b)(v) elaborates that the management systems must ensure that “zze harvest maintains or improves the
forest’s long-term production capacity. This may be proven by providing evidence that the annual fellings do not
exceed the net annual increment in the relevant sourcing area on average within the ten year period prior to the
harvesting intervention, unless different amounts are duly justified in order to enhance the future production
capacity of the forest; or because of documented forest pests, storms or other natural disturbance. That may be
proven by using public or private forest inventory data.”

This provision attempts to impose the concept of sustainable harvesting (in which fellings are maintained at a
level below the increment) at the forest sourcing level but falls short because it treats the harvest-to-growth ratio
of the preceding ten years as relevant, whereas it is the impact of the bioenergy harvest itself going forward that
should be considered. » Since many EU Member States are losing their forest carbon sinks, advocates may
consider assessing this metric as a means of demonstrating the fundamental unsustainability of continued
intensive harvesting. (See Appendix B for how to access data on stocks and sinks).

In any case, advocates can focus on the overarching requirement in RED2 that the harvest must maintain or
improve the forest’s “long-term production capacity”. Given that most forest harvesting destroys forests and that
biomass harvesting in particular, can deplete soil carbon and nutrient stocks,®® endangering future forest
regeneration, advocates should be very sceptical of the implication that harvesting would ever “improve” “long
term production capacity.”

% See, e.g. Achat, D. L., et al. (2015). Quantifying consequences of removing harvesting residues on forest soils and tree
growth — A meta-analysis. Forest Ecology and Management 348(Supplement C): 124-141. At
http://www.sciencedirect.com/science/article/pii/S0378112715001814.

Achat, D. L., et al. (2015). Forest soil carbon is threatened by intensive biomass harvesting. Scientific Reports 5: 15991. At
https://doi.org/10.1038/srep15991.

Hamburg, S. P., et al. (2019). Losses of mineral soil carbon largely offset biomass accumulation 15 years after whole-tree
harvest in a northern hardwood forest. Biogeochemistry 144(1): 1-14. At https://doi.org/10.1007/s10533-019-00568-3.
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P As discussed above in relation to the equivalent provision at a national/subnational level, the concept of
production capacity obviously also encompasses the health of the forest and its ability to continuously deliver
goods such as wood of various grades and other forest products and ecosystem services, including helping to store
and release precipitation, maintenance of wildlife habitat, recreation, and cultural capital.

The IR requires that to provide the suggested evidence, inventory and growth data must be available for the past
ten years covering the entire forest sourcing area. In practice, this means that a relevant competent authority
conducts periodic forest inventories. It is important to consider data only for the area of forest which is actually
available for wood supply.

The average annual felled timber amounts over this ten-year period should then be compared to the annual net

increment of the area actually available for wood supply. Higher volumes of felled timber will only be justified in
the limited circumstances identified in the IR Article.
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THE LULUCF (“LAND”) CRITERIA

Art. 29(7) of RED2 and Arts. 29(7a) and 29(7b) added by RED3 set out the “Land Use, Land Use Change and
Forestry” (LULUCF) criteria, which consider carbon stocks of lands harvested for biomass. The criteria are
distinct from the LULUCF Regulation®®, which is a separate piece of legislation, but Art. 29(7a) does directly
reference the LULUCF Regulation. The criteria are intended to ensure that forest biomass harvesting does not
degrade carbon stocks past a certain point, but they fail to meet this objective.

Plain-language summary of the LULUCF criteria

1. As with the harvesting/sourcing criteria in Art. 29(6), operators can comply with the Art. 29(7) criteria either
at the national/sub-national level under Art. 29(7)(a), or at the forest sourcing area level under Art. 29(7)(b) if
evidence relevant to compliance at the national/sub-national level is “not available.”

2. The “a” level requirements at the national/subnational level are so general as to be nearly meaningless. They
simply require that the source country for biomass either be a Party to the Paris Agreement and have
submitted a Nationally Determined Contribution (NDC) to the UNFCCC outlining climate mitigation plans
that include the land sector, “or”, the country is Party to the Paris Agreement and has laws in place concerned
with preserving carbon stocks and sinks, and providing evidence that land-sector emissions do not exceed
removals. Any country in the EU and the main countries outside Europe that supply biomass will comply with
these criteria, meaning that the “b” level requirements at the forest sourcing level are unlikely to be triggered.

3. Inany case, the criteria at the forest sourcing level (RED2 Article 29(7)(b)) are also completely inadequate,
simply requiring management systems to be in place that “ensure that carbon stocks and sinks levels in the
forest are maintained, or strengthened over the long term”.

4. Insum, Art. 29(7) does nothing to ensure that forest carbon sinks are maintained or strengthened at either
level.

5. Note that economic operators can demonstrate compliance with the LULUCF criteria at either the “a” or “b”
level of compliance by relying on third party certification under RED Art. 30(4) rather than collecting
evidence directly (see Article 30 below for details).

6. New articles added by RED3 — somewhat confusingly numbered Art. 29(7a) and 29(7b) — attempt to ensure
that biomass harvesting does not undermine the ability of EU Member States to achieve their land carbon sink
targets.

7. Art. 29(7a) states that the production of forest biomass shall “be consistent with” Member States’
commitments and targets laid down in Art. 4 of the LULUCF Regulation.’” That article states that Member

% Consolidated text: Regulation (EU) 2018/841 of the European Parliament and of the Council of 30 May 2018 on the
inclusion of greenhouse gas emissions and removals from land use, land use change and forestry in the 2030 climate and
energy framework, and amending Regulation (EU) No 525/2013 and Decision No 529/2013/EU. At https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02018R0841-20230511

57 Art. 4 of the LULUCF Regulation (https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02018R0841-
20230511 sets out a number of complex requirements regarding the land carbon sink, the simplest of which state:

1. from 2021 to 2025 and 2026 to 2030 member states shall ensure that greenhouse gas emissions do not exceed greenhouse
gas removals;

2. the EU target for GHG removals of 310 million tonnes CO2e is comprised of member state targets; and

3. that Member State summed emissions and removals for 2030, as reported in 2032 and compared against 2016-2018
emissions, should not exceed set targets.
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States should “ensure that emissions do not exceed removals” in the land sector and sets an EU-wide goal for
-310 MT of CO; removals by 2030 to be distributed across the Member States.

Art. 29(7b) requires Member States to include the following elements in the NECPs that were due by 30 June
2024:

a. an assessment of the domestic supply of forest biomass available for energy purposes in 2021-2030 in
accordance with the RED3 Art. 29 criteria (including 29(7a));

b. an assessment of the compatibility of the projected use of forest biomass for energy with the Member
States’ targets and budgets for 2026 to 2030 laid down in Art. 4 of the LULUCF Regulation. (The
European Commission already required Member States to provide information in their NECPs concerning
the impact of biomass use on the land carbon sink. This new provision adds the requirement to assess
compatibility of the projected use with the targets set out in Art. 4 of the LULUCF Regulation); and

c. adescription of the national measures and policies ensuring compatibility with those targets and budgets.
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Text of the LULUCF criteria articles

RED 29(7) — Paris Agreement provisions, or laws concerning the carbon sink

7. Biofuels, bioliquids and biomass fuels produced from forest biomass taken into account for the purposes
referred to in points (a), (b) and (c) of the first subparagraph of paragraph 1 shall meet the following land-use,
land-use change and forestry (LULUCF) criteria:

(a) the country or regional economic integration organisation of origin of the forest biomass is a Party to the
Paris Agreement and;

(i) it has submitted a nationally determined contribution (NDC) to the United Nations Framework Convention on
Climate Change (UNFCCC), covering emissions and removals from agriculture, forestry and land use which
ensures that changes in carbon stock associated with biomass harvest are accounted towards the country's
commitment to reduce or limit greenhouse gas emissions as specified in the NDC; or

(ii) has national or sub-national laws in place, in accordance with Article 5 of the Paris Agreement, applicable in
the area of harvest, to conserve and enhance carbon stocks and sinks, and providing evidence that reported
LULUCF-sector emissions do not exceed removals;

(b) where evidence referred to in point (a) of this paragraph is not available, the biofuels, bioliquids and biomass
fuels produced from forest biomass shall be taken into account for the purposes referred to in points (a), (b) and
(c) of the first subparagraph of paragraph 1 if management systems are in place at forest sourcing area level to
ensure that carbon stocks and sinks levels in the forest are maintained, or strengthened over the long term.

RED 29(7a) and 29(7b) — Consistency with land sink targets

RED3 added two sub-articles, 29(7a) and 29(7b). It is important to distinguish these from the “a” and “b” sub-
paragraphs of Art. 29(7).

7a. The production of biofuels, bioliquids and biomass fuels from domestic forest biomass shall be consistent with
Member States’ commitments and targets laid down in Article 4 of Regulation (EU) 2018/841 of the European
Parliament and of the Council* and with the policies and measures described by the Member States in their
integrated national energy and climate plans submitted pursuant to Articles 3 and 14 of Regulation (EU)
2018/1999.

7b. As part of their final updated integrated national energy and climate plan to be submitted by 30 June 2024
pursuant to Article 14(2) of Regulation (EU) 2018/1999, Member States shall include all of the following:

(a) an assessment of the domestic supply of forest biomass available for energy purposes in 2021-2030 in
accordance with the criteria laid down in this Article;

(b) an assessment of the compatibility of the projected use of forest biomass for the production of energy with the
Member States’ targets and budgets for 2026 to 2030 laid down in Article 4 of Regulation (EU) 2018/841; and

(c) a description of the national measures and policies ensuring compatibility with those targets and budgets.

Member States shall report to the Commission on the measures and policies referred in the first subparagraph,
point (c), of this paragraph as part of their integrated national energy and climate progress reports submitted
pursuant to Article 17 of Regulation (EU) 2018/1999.

* Regulation (EU) 2018/841 of the European Parliament and of the Council of 30 May 2018 on the inclusion of
greenhouse gas emissions and removals from land use, land use change and forestry in the 2030 climate and
energy framework, and amending Regulation (EU) No 525/2013 and Decision No 529/2013/EU (OJ L 156,
19.6.2018, p. 1).
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Implementation of national/sub-national level LULUCF criteria

As set out below, IR Art. 5 provides implementing criteria for complying with RED Art. 29(7)(a). The provisions
establish minor requirements to be met by the country’s Nationally Determined Contribution (NDC) under the
Paris Agreement. These criteria were clearly written to ensure that all EU countries comply, which assumedly
they do, because although EU Member States do not submit NDCs individually, they are all covered under a
single NDC that the EU submits under Paris Agreement rules. It likewise appears that the US and Canada comply
with these provisions.

It is nonetheless worth examining NDCs to determine whether they satisfy the requirement that they “ensure” that
“changes in carbon stock associated with biomass harvest are accounted towards the country's commitment to
reduce or limit greenhouse gas emissions,” because there are no mandatory accounting methods for LULUCF in
the Paris Agreement and the mere mention of the land sector in the NDC is not sufficient to demonstrate
compliance with the requirement.

Note that economic operators can demonstrate compliance with the LULUCEF criteria at the national/subnational
level of compliance by relying on third party certification under RED Art. 30(4) rather than collecting evidence
directly (see Article 30 below for details).

» Advocates should keep in mind that Art. 29(14) states that for the purposes of qualifying biomass under the
RED, “Member States may establish additional sustainability criteria for biomass fuels.”

RED 29(7)(a) — Alternative pathways for compliance

Art. 5 of the IR closely mirrors the language of the RED for these provisions but adds important detail, specifying
that the country of origin:

e must be a Party to the Paris Agreement and have submitted an NDC,
or,
e must be a Party to the Paris Agreement and have laws in place applicable to the area of harvest to

conserve and enhance carbon stocks and sinks. As discussed below, the IR sets out in more detail how
this can be proven. (See Appendix B for how to access data on stocks and sinks).

Art. 5 IR states:

“... economic operators shall provide accurate, up-to-date, and verifiable evidence that the country or regional
economic integration organisation from which the forest biomass originates, is Party to the Paris Agreement and
fulfils either of the following two sets of conditions. ”

RED 29(7)(a)(i) - Submission of an NDC

IR Art. 5(i): “/...J it has submitted a nationally determined contribution (NDC), under the 2015 Paris Agreement
on Climate Change following the 21% Conference of the Parties to the United Nations Framework Convention on
Climate Change, that meets the following requirements:

(@): /...] the NDC includes the agriculture, forestry and land use sectors, either combined as one agriculture,
forestry and other land use (AFOLU) sector, or as agriculture and LULUCF sectors separately;

(b): /...] the NDC explains how the agriculture, forestry and land use sectors have been considered in the NDC,;
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(c): /...] the NDC counts the emissions and removals from the agriculture, forestry and land use sectors against
the country’s overall emission reduction target, including emissions associated with harvesting of forest biomass;
or”

» For countries which are relying on these provisions to demonstrate compliance with RED Art. 29(7), advocates
should review the country’s NDC to determine whether it meets these requirements as they are not specified in
the Paris Agreement.

RED 29(7)(a)(ii) — National/subnational laws conserve / enhance carbon stocks and sinks

As an alternative to having submitted an NDC compliant with IR Art. 5(i), sourcing countries / regions will
comply with IR Art. 5 if they provide “accurate, up-to-date, and verifiable evidence” that the sourcing country is
party to the Paris Agreement and:

IR Art. 5(ii): “/...] there are national or sub-national laws, applicable to the area of harvest, to conserve and
enhance carbon stocks and sinks in forests. In addition, evidence shall be provided that the reported LULUCF
sector emissions do not exceed removals, which may be proven by providing evidence that reported LULUCF
sector emissions do not exceed removals on average over the ten years preceding the harvesting of the forest
biomass and that carbon stocks and sinks are conserved or enhanced between the last two successive ten-year
periods preceding the harvesting of forest biomass. ”

“Removals” in this case refers to the removal of CO, from the atmosphere by plant uptake, and the requirement to
show that emissions do not exceed removals is another way of saying that the land sector at the national level
should be a net sink for CO,. B See Appendix B for instructions on how to use country-level GHG data to
examine trends in stocks and sinks and determine if the rest of the requirements in IR 5(ii) are met.

If the country has neither an NDC nor laws in place ensuring conservation or enhancement of carbon stocks and
sinks, then the operator can still qualify under the “b” forest sourcing area level, as described below.
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Implementation of forest sourcing level LULUCF criteria

RED Art. 29(6)(b) provides the forest sourcing level LULUF criteria that biomass will comply for the purposes of
Article 29(1) “if management systems are in place at forest sourcing area level to ensure that carbon stocks and
sinks levels in the forest are maintained, or strengthened over the long term.”

Given that most countries can probably qualify via the national/sub-national criteria, it seems unlikely that the
forest sourcing area criteria will be invoked, particularly as they are rather complex. » Advocates can enquire
whether biomass is being qualified under the “b” provisions. Note that economic operators can demonstrate
compliance with the LULUCEF criteria at this forest sourcing level by relying on third party certification under
RED Art. 30(4) rather than collecting evidence directly (see Article 30 below for details).

» Advocates should keep in mind that Art. 29(14) states that for the purposes of qualifying biomass under the
RED, “Member States may establish additional sustainability criteria for biomass fuels.”

IR Art. 6 provides the implementing criteria for RED Art. 29(7b)(b) and sets out the procedure for determining
the carbon impact of forest logging using actual data and a comparison against historical carbon stocks. The
approach has flaws but does stand as almost the single instance of an implementing measure in the RED biomass
criteria that would reveal the impact of logging forests for fuel, because it requires use of modelling to project the
impact of logging on forest stocks and sinks, and comparing against stocks and sinks in a recent historical period.

IR Art. 6 states:

“Where evidence of compliance with the LULUCF criteria at national level is not available, Member States shall
require economic operators to provide audited information confirming the existence and implementation of
management systems at the level of the forest sourcing area, to ensure that carbon stocks and sinks levels in
the forest are maintained or strengthened over the long-term. To that end, economic operators shall provide
accurate, up-to-date and verifiable evidence in accordance with the following requirements. ” [set out below]

It is not clear from a reading of the IR (or the underlying Directive) in what format the evidence is required. If this
article is invoked, the evidence should be submitted as a Risk-Based Assessment. » IR Art. 6 also does not
explicitly state what will happen if the audited information does not / cannot confirm that carbon stocks and sinks
levels are maintained or strengthened over “long term”, which has elsewhere been described as a period of at least
30 years.%® With regard to the adequacy of these provisions, the existence of management systems at the forest
sourcing level must specifically provide for protecting carbon stocks and sinks, although that alone does nothing
to actually “ensure” their protection. Advocates can reference Appendix B for guidance on how to obtain relevant
data.

Identifying the spatial boundaries of sourcing areas

IR Art. 6(a): “/...] identify the spatial boundaries of the sourcing area for which compliance needs to be
demonstrated, for instance by means of geographical coordinates, plots or parcels, including stands and tracts of

% The REDII Bio Report (p41 of doc / p48 pdf at https://op.europa.eu/en/publication-detail/-/publication/1fe27161-abbb-
11eb-927e-01aa75ed71al/language-en) suggests that this should cover at least 30 years after a harvesting event from which
biomass is sourced. Box 4 on that page gives more detail. The 30-year period is based on Art 15(1) of EU Regulation
2018/1999 (https://eur-lex.europa.eu/eli/req/2018/1999/0j) which references Member States’ “long-term strategy with a
perspective of at least 30 years”.
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land, and identify the relevant forest carbon pools, including aboveground biomass, belowground biomass, litter,
deadwood and soil organic carbon.”

Benchmarking forest stocks and sinks

IR Art. 6(b): “/...J calculate the average forest carbon stocks and sinks over a historical reference period with
the purpose of establishing a benchmark for the comparison of maintenance or strengthening of forest carbon
stocks and sinks of a sourcing area. Economic operators shall use the reference period of 2000-2009, or another
period of similar length and as close as possible to 2000-2009, to facilitate the use of forest inventory data or to
mitigate the impacts of natural disturbances or other extreme events. The economic operators shall duly justify
the choice of their reference period. The economic operator shall estimate reference values for all relevant
carbon pools individually identified pursuant to point (a), ”

Describing expected forest management practices

IR Art. 6(c): “/...] describe the scenario of the expected forest management practices in a sourcing area for a
projected long-term period covering at least 30 years after the harvesting event from which biomass is sourced.
That scenario shall be constructed on the basis of the forest management practices in a sourcing area
documented for the historical reference period, or on existing forest management plans or other verifiable
evidence;”’

This requirement may not reflect the reality on the ground in situations where the sourcing areas for economic
operators are large but often involve many different landowners. The requirement to describe the “expected forest
management practices” belies the reality that there may be little consistency between different landowners.

Estimating average forest stocks and sinks

IR Art. 6(d): “/...] estimate the average carbon stocks and sinks of the sourcing area over the projected long-
term period, covering at least 30 years depending on the forest growth rate, after the harvesting of the forest
biomass. In order to ensure comparability with the historical reference period, those estimates shall use the same
carbon pools, data and methods referred to in points (a) and (b). Where economic operators are not able to
quantify one or more of the pools identified pursuant to point (a), they shall provide due justification;”

Comparing carbon stocks and sinks of estimate and reference periods

IR Art. 6(e): “compare the average carbon stock and sinks in the relevant forest sourcing area of the projected
long-term period with the forest carbon stocks and sinks of the historical reference period. If the average forest
carbon stocks and sinks of the projected long-term period are equal to or higher than the average forest carbon
stocks and sinks of the historical reference period, the forest biomass is in compliance with the LULUCF criteria
at the forest sourcing area level. Economic operators shall put in place adequate monitoring and verification
systems of the actual development of carbon stock and sinks in demonstrated compliance with the requirements
set out in this article.”

The reference period for the baseline calculation is more relevant for some countries than others, for example
rates of harvesting in the United States increased rapidly with the growth of the pellet industry after circa 2009.
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Implementation of RED3 provisions concerning LULUCF targets
and commitments

Art. 29(7a) and 29(7b) were inserted by RED3, meaning that there are no supporting IR articles to elaborate on
their practical implementation.

» Advocates should keep in mind that Art. 29(14) states that for the purposes of qualifying biomass under the
RED, “Member States may establish additional sustainability criteria for biomass fuels.”

RED 29(7a): Biomass production to be consistent with LULUCF targets

Art. 29(7a) applies to forest biomass produced in Member States, requiring that biomass production be
“consistent” with the source country’s commitments and targets under Art. 4 of the LULUCF Regulation.®® Art. 4
of the LULUCF Regulation requires Member States to “ensure that emissions [from the land sector] do not
exceed removals,” sets the EU-wide target of 310 million tonnes of GHG removals by 2030, and obligates
Member States to not exceed their individual removal targets.

This is a significant addition in circumstances where most Member States are experiencing steep increases in
biomass use that are mirroring equally steep declines in their forest and/or land carbon sinks. Data on forest/land
carbon sinks as well as forward modelling projections submitted by Member State as part of their biennial
progress reports for the NECPs shows several Member States have lost their land/forest carbon sink altogether,
and many Member States are projecting that they will not be able to hit their 2030 land carbon sink targets. The
EU as a whole is projected to miss its target by a wide margin. It is clear that biomass harvesting correlates
strongly with the trends in the sink.™

The European Commission is now acknowledging that “‘carbon removals have declined at a worrying speed in
recent years” and that “This trend is mostly due to a decrease in forest related removals, triggered mainly by an
increase in harvesting.”’* Likewise, the European Scientific Advisory Board on Climate Change also notes the
major impact of biomass harvesting on the land carbon sink, stating that it is “highly unlikely” that the EU can
achieve its LULUCF objectives for 2030 and 2050 “without major and immediate changes to current forest
management practices” and that reducing harvesting is “one of the rare options to maintain or increase forest
carbon sinks in the short to medium term.””?

Implementation of this article requires that forest biomass sourced from a Member State in which emissions from
the land sector exceed removals will not satisfy this criterion and will therefore be non-compliant with RED3.

8 Consolidated text: Regulation (EU) 2018/841 of the European Parliament and of the Council of 30 May 2018 on the
inclusion of greenhouse gas emissions and removals from land use, land use change and forestry in the 2030 climate and
energy framework, and amending Regulation (EU) No 525/2013 and Decision No 529/2013/EU. At https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:02018R0841-20230511

0 Booth, M. S. and S. Davis, 2024. National Energy and Climate Plans and Carbon Sink Analysis for EU Member States,
Partnership for Policy Integrity. https://www.pfpi.net/wp-content/uploads/2024/04/PEPI-analysis-of-draft-NECPs-April-
2024.pdf

"1 European Commission, 2023. Climate Action Progress Report. https://climate.ec.europa.eu/document/download/60a04592-
cf1f-4e31-865b-2b5b51b9d09f en

2 European Scientific Advisory Board on Climate Change, 2024. Towards EU climate neutrality: Progress, policy gaps and
opportunities. Page 201 at https://climate-advisory-board.europa.eu/reports-and-publications/towards-eu-climate-neutrality-
progress-policy-gaps-and-opportunities/esabcc_report_towards-eu-climate-neutrality.pdf/@ @download/file
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Implementation of RED3 provisions concerning LULUCF targets and commitments

RED 29(7b): Reporting on forest biomass in the NECPs
The Art. 29(7b) requires that NECPs submitted by 30 June 2024 were to include:

e “an assessment of the domestic supply of forest biomass available for energy purposes in 2021-2030 in
accordance with the criteria laid down in this Article”, referring to all of the requirements established in
Article 29 and all of its sub-paragraphs including 7a. This is only relevant to Member States who produce
forest biomass from domestic sources;

e “an assessment of the compatibility of the projected use of forest biomass for the production of energy”
with the targets and budgets established by Article 4 of the LULUCF Regulation (explained above); and

e “adescription of the national measures and policies ensuring compatibility with those targets and
measures”. This is a stronger obligation, requiring that there must in fact be measures and policies in
place to ensure that the Member State’s use of forest biomass does not breach its obligation to ensure that
emissions from the land sector do not exceed carbon removals.

Notwithstanding these requirements, an analysis of the draft NECPs submitted earlier in 2024 shows that they all
failed to address either the existing requirements to discuss impacts of bioenergy harvesting or the new
requirements imposed by Art. 29(7b).” It is likely the same will be true of the final versions submitted at or
around the end of June 2024. The ramifications of this non-compliance are unclear.

8 Booth, M. S. and S. Davis, 2024. National Energy and Climate Plans and Carbon Sink Analysis for EU Member States,
Partnership for Policy Integrity. https://www.pfpi.net/wp-content/uploads/2024/04/PFPI-analysis-of-draft-NECPs-April-

2024 .pdf
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Summary of the auditing and verification requirements

THE AUDITING AND VERIFICATION REQUIREMENTS

RED Art. 30 sets out complex requirements about verifying compliance with the sustainability and greenhouse
emissions saving criteria. This is supplemented by IR Art. 7. This discussion does not consider the mass balance
system requirements laid out in RED Art. 30(1) and 30(2).

Plain-language summary of the auditing and verification
requirements

1. Under RED Art. 30(3), Member States are required to ensure that economic operators submit (including in
relation to forest biomass imported into the EU) “reliable information” demonstrating compliance with the
harvesting and sourcing and LULUCEF criteria. Such information must be submitted by each Member State to
the Commission in aggregated form and the Commission must publish it on Reportnet’ in summary form (so
as not to disclose commercially sensitive information). In addition:

a.
b.

Member States can ask economic operators to submit the data used to develop compliance information.

Member States must require that economic operators undertake “an adequate standard of independent
audition”. Evidence of this must be provided to Member States. An exception exists for providing
evidence of compliance with Art. 29(3)(a), (b), (d) and (e) (prohibited ecosystems), Article 29(4)(a)
(wetlands), Article 29(6)(a) (national level sourcing and harvesting criteria) and Article 29(7)(a) (national
level LULUCEF criteria), for which “first or second party auditing may be used up to the first gathering
point of the forest biomass” (see below discussion on what this means in practice).

The auditing must demonstrate that the systems used are accurate, reliable and protected against fraud,
along with other requirements.

Information about the geographic origin of biomass fuels per fuel supplier must be made available to
consumers on the website of operators, suppliers or relevant competent authorities. Such information
must be updated on an annual basis.

2. RED Art. 30(4) permits the Commission to decide that compliance with the Art. 29 sustainability criteria can
be demonstrated using voluntary national or international third-party certification schemes. Member States are
also permitted to set up national schemes for the same purpose under RED Art. 30(6).

3. If an economic operator provides evidence of compliance with a suitability recognised scheme, they will not
be required to provide further to Member States evidence of compliance with the sustainability criteria.

Member States are entitled to request the Commission to examine whether the sustainability criteria have in fact
been met for a particular source of renewable fuels even where reliance has been placed on third-party
certification. Such a request may be based on the request of an economic operator.

Text of the auditing and verification articles

Because Article 30 is long and complex, the pertinent articles of Art. 30(3), (4), (5), and part of (6) and (9) are
reproduced in Appendix C.

4 https://reportnet.europa.eu/
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Implementation of the auditing and verification requirements

The following section presents the sub-articles out of order, with discussion of the establishment of certification
schemes preceding discussion of reporting requirements and public access to information.

RED 30(4) — Use of certification schemes

Economic operators may rely on recognised schemes in order to demonstrate compliance with the Article 29
sustainability criteria. IR Article 7(3) states:

“Economic operators may make use of national schemes or international voluntary schemes recognised by the
Commission pursuant to Article 30(4) of Directive (EU) 2018/2001 to demonstrate compliance with the criteria
set out in Articles 3 to 6 of this Regulation .

These schemes may be recognised at an EU level by the Commission issuing an implementing act (RED Art.
30(5)) or by individual Member States (RED Art. 30(6)).

Where an economic operator demonstrates that their biomass has been sourced from a supplier certified by an
approved scheme, the Member State does not need to request any further evidence of compliance with the Art. 29
sustainability criteria.”™ Third-party certification is commonly used in this manner to demonstrate compliance with
EU-level criteria — for example third-party certification can be used as part of the due diligence and risk
assessments required under the EU Timber Regulation and the upcoming EU Deforestation Regulation.

The use of third-party certification is therefore practical for economic operators at all stages of the supply chain
and it means that in practice, the end user power stations rarely need to consider the detail of whether or not the
biomass they are burning meets the sustainability criteria.

This automatic compliance means that where third party schemes are relied on to demonstrate compliance with
the sustainability and greenhouse gas emissions savings criteria, it becomes much harder for advocates to raise
concerns and challenge non-compliance with those criteria. »However, there remains an underlying legal duty
for Member States to ensure compliance with those criteria and where there is evidence of certified feedstock not
complying with the criteria, advocates may consider taking enforcement action.

Commission recognition of voluntary certification schemes

RED Art.30(7) provides that the Commission shall only recognise voluntary schemes via implementing decisions
where they meet “adequate standards of reliability, transparency and independent auditing”. A 2022
Implementing Regulation’® sets out standard requirements that must be complied with for voluntary certification
schemes to be recognised by the Commission. It contains requirements relating to audits and the role of
certification bodies, including:

e it must be possible to trace information on the sustainability characteristics of the feedstock;

5 Article 30(9) RED. Although the text for this article has been slightly updated in RED3, its effect remains largely the same.
6 Commission Implementing Decision EU 2022/1996 of 14 June 2022. At https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32022R0996
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e companies must be audited before they start to participate in the scheme and retroactive audits must take
place regularly; and

e the auditors must have both the generic and specific auditing skills needed with regard to the scheme’s
criteria.

Following an application by a voluntary scheme, the Commission will assess whether or not it meets the relevant
requirements using an assessment protocol.”” Implementing decisions are directly applicable and do not need to be
transposed into national legislation. The decisions are valid for a period of no more than five years (RED Art.
30(5)).

» The Commission has formally recognised 15 voluntary and national certification schemes,’ but only three of
these cover forest biomass. The main one is the Sustainable Biomass Program (SBP), which was recognised as
accredited for RED2 with an implementing act,’ but is not recognised as accredited for RED3. The requirements
for RED3 will be mandatory in 2025, prior to the expiration of the SBP’s certified status on 28 September 2027.
The SBP is discussed in more detail below.

Commission recognition of national certification schemes

Article 30(6) of RED3% allows Member States to recognise schemes on a national level independently of
recognition by the Commission if the national competent authorities are confident about the quality of the
certification services provided by these schemes (e.g. the Netherlands registered the Sustainable Biomass
Programme in 2019 and it was only registered by the Commission in 2022).

In addition, Member States may establish “simplified national verification schemes to ensure the fulfilment of the
sustainability and greenhouse gas emissions saving criteria set out in Article 29(2) to (7) and (10)” for
installations producing electricity, heating and cooling with a total rated thermal input between 7.5 and 20 MW. It
appears that the standard conditions applicable to such schemes will be set by a further or amended Implementing
Regulation to be issued by the Commission under Article 30(8).

» Although Member States may inform the Commission of any national certification schemes, there is no
obligation to do so, meaning there is very little oversight by the Commission of how such schemes are being used
by Member States. Advocates should seek to understand whether national schemes exist and determine whether
or not they are sufficiently rigorous to satisfy the RED requirements.

Operation of recognised schemes

Certification schemes are responsible for coordinating audits of biomass producers, but the audits are carried out
by “certification bodies” that are supposed to be independent. Art. 30(9) RED2 states these entities should submit
information directly to Member States, which are responsible for oversight:

" Template for assessment schemes: https://energy.ec.europa.eu/document/download/ac93290e-769e-462d-h75b-
6564925e113d_en?filename=Assessment%20Protocol%20template REDII_Final%20version%20April%202022_v3.pdf

8 European Commission. Voluntary Schemes website. https://energy.ec.europa.eu/topics/renewable-
energy/bioenergy/voluntary-schemes_en

8 Commission Implementing Decision (EU) 2022/1657 of 26 September 2022 on the recognition of the Sustainable Biomass
Program voluntary scheme. https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32022D1657

80 An equivalent provision did not exist under RED2.
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“Competent authorities of the Member States shall supervise the operation of certification bodies that are
conducting independent auditing under a voluntary scheme. Certification bodies shall submit, upon request of
competent authorities, all relevant information necessary to supervise the operation, including the exact date,
time and location of audits. Where Member States find issues of non-conformity, they shall inform the voluntary
scheme without delay.”

» It seems unlikely that Member States are exercising a very high level of oversight over audits. Advocates
should consider enquiring into these processes.

Prior to certification each economic operator is subject to an initial onsite audit assessing its internal processes.
The level of risk identified during that audit determines the extent and frequency of future audits (which at a
minimum occur annually).® It is possible that, for operators identified as low risk, many of the future audits will
be desktop-based. The detail of what is involved in such audits is set out in the rules established by each scheme.

» Biomass being certified as compliant with a third-party certification scheme therefore only means that the
relevant manufacturing site (and its upward supply chain) has satisfied the audit requirements relating to its
internal processes: there is no oversight or verification that the sustainability criteria have been met for any
specific shipment or harvest.

RED 30(3) — Reporting requirements for operators

The first subparagraph of RED Art. 30(3) states Member States should ensure that economic operators submit
“reliable information” and conduct independent audits to demonstrate compliance with the greenhouse gas and
sustainability criteria. IR Art. 7(1) states operators must “ensure an adequate level of transparency taking into
account the need for public scrutiny of the auditing approach” and “provide evidence that relevant audits are
regularly conducted, including through periodic inspections where relevant”.

» This seems very likely to be accomplished as a box-ticking exercise in many cases. Advocates could consider
enquiring how well these provisions are actually met, especially as the in-force date for the RED3 draws nearer.

Public access to compliance and auditing data

Member States are supposed to submit the data they are collecting from audits (“certification bodies”) to the
Commission “in aggregated form”. Art. 30(3) states that the Commission then “shall publish that information on
the e-reporting platform referred to in Article 28 of Regulation (EU) 2018/1999 in summary form preserving the
confidentiality of commercially sensitive information”, meaning the data are supposed to be public. »The e-
reporting platform referred to in the legislation is Reportnet.®2 However, as of July 2024, Reportnet does not
appear to include any of the required information.

Likewise, Art. 30(5) requires that voluntary schemes themselves must submit annual reports to the Commission
by 30 April each year covering a range of information including the frequency and independence of audits and

81 See Article 10, Commission Implementing Decision EU 2022/1996 of 14 June 2022, https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32022R0996
82 https://reportnet.europa.eu/
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how instances of non-compliance are dealt with.%® These reports are supposed to be public — Art. 30(5) states
“The Commission shall make the reports drawn up by the voluntary schemes available, in an aggregated form or
in full if appropriate” on the same e-reporting platform. » Again, however, no data appear to be available.

» Advocates should note the provision for “public scrutiny” in Art. 30(3) and ensure they provide it, though what
“an adequate level of transparency” means in practice is unclear. In addition to the information the Commission
is supposed to be publishing, Art. 30(3) specifies that “Information about the geographic origin and feedstock
type ... shall be made available to consumers on the website of operators, suppliers or the relevant competent
authorities and shall be updated on an annual basis”. This requirement applies whether the biomass is domestic
or imported. » Advocates interested in a particular operator should note this requirement. It is unknown if
operators are broadly complying with the obligation to provide information to consumers on their websites.

P Regarding commercial sensitivity, incoming requirements for due diligence under the EU’s Deforestation
Regulation, including its requirement for geolocation of wood product sourcing, could make obtaining some
information easier in the future. Appendix A discusses the Deforestation Regulation.

Independence and strength of auditing required

Art. 30(3) allows “first or second party auditing”. » This essentially permits self-auditing by logging and pellet
manufacturing companies of data submitted to show compliance with national/sub-national level sustainability
and LULUCEF criteria, as well as the ecosystem sourcing prohibitions established in Art. 29(3) points (a) (primary
forests), (b) (high biodiverse forests), (d) (highly biodiverse grassland) and (e) (heathland), and Art. 29(4)(a)
(wetlands). This is because:®

o “first party auditing” means a self-declaration by an economic operator supplying to the first gathering
point (which is essentially the first storage or processing facility at which the raw material arrives);® and

e “second party auditing” means the auditing of a supplier by the economic operator managing the first
gathering point.

In contrast, third party auditing is required for demonstrating compliance with the sustainability and LULUCF
criteria at forest sourcing level (RED 29(6)(b) and (7)(b)), meaning that the auditors must be “independent from
the organisation subject to the auditing” .

8 Article 30(5) RED2 (which has not been updated by RED3). The full list of requirements is found at Annex XI of
Regulation (EU) 2018/1999 (the Regulation on the Governance of the Energy Union and Climate Action), https://eur-
lex.europa.eu/eli/req/2018/1999/0j

8 See Article 2 IR for these definitions

8 By reference to Article 2(2) of Implementing Regulation (EU) 2022/996, “the first gathering point” is defined as “a storage
or processing facility managed directly by an economic operator or other counterpart under contractual agreement that is
sourcing raw material directly from producers of agricultural biomass, forest biomass, wastes and residues or, in the case of
renewable fuels of non-biological origin, the plant producing such fuels.”

8 Article 2 IR.
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Spotlight on the Sustainable Biomass Program (SBP)

The SBP is a global certification scheme that can be used by biomass producers, transporters and end users
(power plant operators). It was registered by the Commission®” as a voluntary certification scheme recognised for
the purposes of demonstrating compliance with the RED2 sustainability criteria (on both a national/sub national
level and a forest sourcing level) on 26 September 2022.

At a high level, the process for certification by SBP is as follows:

o Choose a SBP-approved Certification Body (which is in turn monitored by the SBP Accreditation Body).
Certification Bodies may have different processes for authorising certification of companies.

o A biomass company that satisfactorily demonstrates compliance receives a certificate from the
Certification Body and can then apply to the SBP to get an SBP certificate.

o Once the Certification Body has evaluated and assessed a biomass company and found it to conform with
the requirements of the SBP scheme, SBP reviews all the supporting documentation using accreditation
experts and the independent technical committee. If the biomass company meets the SBP standards, SBP
certification will be awarded.

The scheme charges a fixed fee for participation and a per-tonne fee to certify wood chips (€0.10) and wood
pellets (€0.19). There are also fixed transaction fees. It is possible for multiple fees to accumulate as biomass is
manufactured and sold, accruing to tens of thousands of euros for transactions of, for example, 100,000 tonnes of
wood pellets.®

While the SBP currently only certifies a small portion of the biomass burned in the EU overall, the proportion that
it covers of biomass required to comply with the RED criteria is not insignificant. The SBP reports that it certified
2.77 million tonnes of woodchips and 12.83 million tonnes of wood pellets in 2023,%° which translates to about 24
million tonnes of green biomass.*® The EU burns around 300 million tonnes of wood (green wood equivalent)
annually for renewable energy, but more than half is burned for residential and other heating, so is not covered
under the RED’s biomass criteria, which only apply to certain power plants. More than 100 million tonnes of
wood is burned in power plants, but much of that occurs in power plants that are less than 20 MW thermal input
capacity, which is the threshold under RED2 for facilities covered by the Article 29(6) criteria (RED3 reduced the
threshold to 7.5 MW). This means that the SBP is likely currently certifying upwards of 24% of the biomass
qualifying under the RED.

87 Commission Implementing Decision (EU) 2022/1657 of 26 September 2022 on the recognition of the Sustainable Biomass
Program voluntary scheme for demonstrating compliance with the requirements of Directive (EU) 2018/2001 of the
European Parliament and of the Council for biofuels, bioliquids, biomass fuels, renewable liquid and gaseous fuels of non-
biological origin and recycled carbon fuels: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022D1657

8 SBP Fee Schedule. Accessed July, 2024. https://sbpcert.wpenginepowered.com/wp-

content/uploads/2023/11/Schedule_of Fees Certificate Holders FINAL_Nov23.pdf

8 SBP Information Pack. https://sbpcert.wpenginepowered.com/wp-

content/uploads/2024/06/SBP_Information_Pack 2024 Final.pdf

% This assumes green wood has a moisture content of around 45%.
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» Advocates should work to require that all woody biomass be covered by sourcing standards. Currently the
greatest amount of biomass burned is for domestic heating,®® but the standards do not apply to this sector. That
means there is nothing to stop a wood pellet manufacturer from logging Romanian old growth forests and selling
bagged pellets in Europe. This is in fact happening.®?

The SBP has 6 “standards” which form the risk-based approach set out in its revised standards issued in August
2023 (v2.0).%

e Standard 1 is central to certification and it sets out the SBP’s definition of “good biomass”. It is made up
of principles, criteria and indicators: the principles represent SBP’s high level objectives, the criteria are
the specific requirements that must be met to achieve the objectives and the indicators are the auditable
parameters to assess compliance with the requirements.

e Standards 2, 4, 5 and 6 are more process oriented, setting out the steps that certificate holders must take
and the requirements that must be met.

e Standard 3 sets out the requirements for Certification Bodies.

Neither the revised standards (v2.0) nor the original v1.0 cover compliance with RED2 and if the scope of an
operator’s SBP certification includes compliance with RED2, it must demonstrate compliance with additional
bridging requirements.®** The bridging requirements document (initially published November 2022; current
version published January 2024) sets out the requirements for complying with the RED2 sustainability criteria
both at a national/sub-national level (Annexes E and F)* and forest sourcing level (Annexes C and D).%

» It is important to note that SBP does not appear to have yet published a RED3 standard. Since RED3 will need
to be implemented into national law (and therefore take effect) in May 2025, this means that even if certificate
holders are meeting the SBP’s current RED2 standards, they will not be officially compliant with the RED3
criteria.

SBP certification does not ensure “carbon neutral” biomass or carbon savings

» It is also important to recognise that despite occasional claims by policymakers that biomass certified as
“sustainable” is “carbon neutral,” the SBP itself explicitly disavows this claim, stating “an SBP claim should not
be misrepresented as a guarantee of carbon savings, nor should it be associated with claims of carbon neutrality”

%1 Booth, M. S. (2022). Burning up the carbon sink: How the EU’s forest biomass policy undermines climate mitigation, and
how it can be reformed Partnerhip for Policy Integrity. https://forestdefenders.eu/wp-content/uploads/2022/11/PFPI-Burning-
up-the-carbon-sink-Nov-7-2022.pdf

92 New York Times. “Europe is sacrificing its ancient forests for fuel.” Sept. 7, 2022.
https://www.nytimes.com/interactive/2022/09/07/world/europe/eu-logging-wood-pellets.html

9 Sustainable Biomass Program Information Pack. https://shpcert.wpenginepowered.com/wp-
content/uploads/2023/11/SBP_Info Pack Nov2023 Final.pdf

% SBP, REDII documents https://sbp-cert.org/documents/normative-documents/version-2/redii-documents/

% SBP, Instruction Document REDII https://sbpcert.wpenginepowered.com/wp-content/uploads/2024/01/SBP_Instruction-
Document-REDII_v1.1_final.pdf

% 1bid.
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or even that biomass delivers carbon savings compared to fossil fuels.®” Examples of statements that “must not
be used” are
o “This biomass carries an SBP claim and therefore will deliver carbon savings when used as a substitute
for fossil fuel in energy production.”

o “[Name of Biomass Producer] is an SBP Certificate Holder and therefore our biomass will deliver
carbon savings when used as a substitute for fossil fuel in energy production.”

o “This biomass carries an SBP claim and therefore is carbon neutral.”

o “[Name of Biomass Producer] is an SBP Certificate Holder and therefore our biomass is carbon

neutral.”

In recent years, NGOs have undertaken analysis of whether or not SBP-certified biomass in fact complies with the
sustainability criteria of various burning countries which it is deemed to satisfy. For example, Biofuelwatch along
with other NGOs concluded that although SBP has been certified as complying with Dutch SDE++ sustainability
criteria, the SBP-requirements are not in fact sufficiently stringent to do so0.%

9 Sustainable Biomass Program. SBP Certification Mark and Trade Mark Use: Guidance for Certificate Holders and
Certification Bodies https://sbp-cert.org/wp-

content/uploads/2020/06/SBP_Certification_Mark Trade Mark _Guidance 29 June_ 2020 FINAL.pdf

% Biofuelwatch, 2023. Sustainable Biomass Program: Certifying paperwork without looking at the forest.
https://www.biofuelwatch.org.uk/wp-content/uploads/SBP-and-SDE-briefing-1.pdf
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APPENDIX A: SELECTED TEXT FROM THE EU DEFORESTATION
REGULATION

The new EU Deforestation Regulation (EUDR) % (which will repeal the EU Timber Regulation when it comes
into force in December 2024) is relevant to RED biomass criteria concerning primary forests and naturally
regenerating forests, legality of harvesting, and forest regeneration. As of December 2024 the EUDR will prohibit
wood products from being placed on the market in the EU that are the product of deforestation or forest
degradation. Importantly, whether or not wood products have caused deforestation or forest degradation will be
assessed against the status of the sourcing area on 31 December 2020. Some of the provisions in the EUDR are
more rigorous than the provisions of the RED. In such cases, the provisions of the EUDR take precedence.

Acrticle 3 of the EUDR is most relevant to the RED Article 29 is Article 3 which prohibits sales of any products
grown on deforested land (including solid biomass and liquid biofuels) and wood products arising from forest
degradation (including forest biomass):

Relevant commodities and relevant products shall not be placed or made available on the market or exported,
unless all of the following conditions are fulfilled:

(a) they are deforestation-free;
(b) they have been produced in accordance with the relevant legislation of the country of production; and
(c) they are covered by a due diligence statement.

The following definitions in Article 2 of the EUDR are important in interpreting this restriction:

(3) ‘deforestation’ means the conversion of forest to agricultural use, whether human-induced or not;

(7) ‘forest degradation’ means structural changes to forest cover, taking the form of the conversion of:
(a) primary forests or naturally regenerating forests into plantation forests or into other wooded land; or
(b) primary forests into planted forests;

(8) ‘primary forest’ means naturally regenerated forest of native tree species, where there are no clearly visible
indications of human activities and the ecological processes are not significantly disturbed;

(9) ‘naturally regenerating forest’ means forest predominantly composed of trees established through natural
regeneration; it includes any of the following:

(a) forests for which it is not possible to distinguish whether planted or naturally regenerated;

(b) forests with a mix of naturally regenerated native tree species and planted or seeded trees, and where
the naturally regenerated trees are expected to constitute the major part of the growing stock at stand
maturity;

(c) coppice from trees originally established through natural regeneration;

(d) naturally regenerated trees of introduced species;

% Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023, https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1115
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(10) ‘planted forest’ means forest predominantly composed of trees established through planting and/or
deliberate seeding, provided that the planted or seeded trees are expected to constitute more than 50 % of the
growing stock at maturity; it includes coppice from trees that were originally planted or seeded;

(11) ‘plantation forest’ means a planted forest that is intensively managed and meets, at planting and stand
maturity, all the following criteria: one or two species, even age class, and regular spacing; it includes short
rotation plantations for wood, fibre and energy, and excludes forests planted for protection or ecosystem
restoration, as well as forests established through planting or seeding, which at stand maturity resemble or will
resemble naturally regenerating forests;

(12) ‘other wooded land’ means land not classified as ‘forest’ spanning more than 0,5 hectares, with trees higher
than 5 metres and a canopy cover of 5 to 10 %, or trees able to reach those thresholds in situ, or with a combined
cover of shrubs, bushes and trees above 10 %, excluding land that is predominantly under agricultural or urban
land use;

(13) ‘deforestation-free’ means:

(a) that the relevant products contain, have been fed with or have been made using, relevant commaodities
that were produced on land that has not been subject to deforestation after 31 December, 2020; and

(b) in the case of relevant products that contain or have been made using wood, that the wood has been
harvested from the forest without inducing forest degradation after 31 December, 2020;

The EUDR defines degradation narrowly, as conversion of natural forests or primary forests into plantation
forests or other wooded land, and the conversion of primary forests into “planted” forests. Despite the narrowness
of this definition, it could have serious implications for sourcing of forest biomass. The EUDR does not prohibit
harvesting natural forests and primary forests to make wood products, including biomass fuel, but it does prohibit
sourcing from natural forests that have been or will be converted to plantation forests, and from primary forests
that have been or will be replanted with any kind of tree seeding, even if the resulting forest would not be
classified as a “plantation.” This prohibition applies internationally. Given that a great deal of forest harvesting is
followed by planting, this provision could potentially disqualify some of the forest biomass “placed on the
market” in the EU.
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APPENDIX B: HOW TO ACCESS AND USE UNFCCC GHG DATA

There are various points in the RED biomass criteria compliance process where it is helpful to be able to
characterise the national level land or forest sector carbon stocks and sinks. This is particularly the case for the
alternative compliance option in the LULUCEF criteria (RED Art. 29(7)(a)(ii) / IR Art. 5(ii)) which requires that

“[...] there are national or sub-national laws, applicable to the area of harvest, to conserve and enhance carbon
stocks and sinks in forests. In addition, evidence shall be provided that the reported LULUCF sector emissions do
not exceed removals, which may be proven by providing evidence that reported LULUCF sector emissions do not
exceed removals on average over the ten years preceding the harvesting of the forest biomass and that carbon
stocks and sinks are conserved or enhanced between the last two successive ten-year periods preceding the
harvesting of forest biomass. ”

This is poorly expressed, but it appears to require that:

1. LULUCEF sector emissions must not exceed removals on average over ten years preceding a harvest,
meaning that the land sector must not be acting as a net source of carbon.

2. Both carbon sinks and carbon stocks must be “conserved or enhanced” between the last two successive
ten-year periods preceding a harvest. Leaving aside how to interpret what “the last two successive ten-
year periods preceding a harvest” means, this appears to mean that it's not enough for the land sector to
simply not be acting as a net source of carbon - the “conserve and enhance” phrase means that the sink
has to be holding steady or improving, which can only happen if stocks are growing steadily. (The sink is
the difference between stocks in successive years and is calculated as stockiime1 — StoCKiime2, S0 for the sink
to grow — i.e., become more negative — this requires stocks to grow). Taken together, the criteria appear
to require the value of the sink in the most recent year to be less than or equal to the average value of the
sink in the preceding two decades.

While the sink will not increase if stocks are not increasing, it is useful to be able to evaluate both stocks and
sinks separately. The “Common Reporting Format” (CRF) tables contain information on both stocks and sinks.
It is best to become familiar with how the data categories relate to each other and how values are derived before
doing bulk downloads of multiple years and categories at the UNFCCC Flexible Query portal .20t

100

To evaluate sinks:

Select the relevant parties and years

For category, select “4. Land Use, Land-Use Change and Forestry”; “4.A Forest Land”, “4.A.1 Forest Land
Remaining Forest Land”

For classification, select “Total for category”

For type of value select “Net emissions/removals”

For gas select Aggregate GHGs.

Evaluating stocks is less straightforward because of differences in how the data are recorded for different
categories, including harvested wood products (HWP). It is necessary in some cases to convert from “C” to
“CO2”, which requires multiplying by 44 (the molecular weight of CO3) then dividing by 12 (the molecular
weight of C).

100 UNFCCC Combined Reporting Format website. https://unfccc.int/ghg-inventories-annex-i-parties/2023
101 UNFCCC Flexible Queries website https://di.unfccc.int/flex_annex1
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APPENDIX C: SELECTED TEXT FROM THE AUDITING AND
VERIFICATION ARTICLES

Because Article 30 is long and complex, the pertinent articles of Art. 30(3), (4), (5), and part of (6) and (9) are
reproduced here.

RED 30(3) — Auditing and verification

Member States shall take measures to ensure that economlc operators submit reliable information regardlng the
compliance with the g s
and-with-the-sustainability and greenhouse gas emissions savmg crlterla Ia|d down in Artlcle 29(2) to (7)

and (10 , and that economic operators make available to the relevant Member State,
upon request, the data that-were used to develop information. Member States shall require economic
operators to arrange for an adequate standard of independent auditing of the information submitted, and to
provide evidence that this has been done. In order to comply with peint- (a)-o9),

Article 29(6)-and), point (a)-of), Article 29(7 ), the first or
second party auditing may be used up to the first gathering point of the forest biomass. The auditing shall verify
that the systems used by economic operators are accurate, reliable and protected against fraud, including
verification ensuring that materials are not intentionally modified or discarded so that the consignment or part
thereof could become a waste or residue. shall evaluate the frequency and methodology of
sampling and the robustness of the data.

The obligations laid down in this paragraph shall apply regardless of whether the-biofuels-bioliguidsbiomass
fuels;-renewable Higuid-fuels and gaseous-transportfuels-ofnon-biclegical-origin-er-recycled carbon fuels are

produced within the-Unien or are imported . Information about the geographic origin and
feedstock type of biofuels, bioliquids and biomass fuels per fuel supplier shall be made available to consumers

on the websites of operators, suppliers or the relevant
competent authorities and shall be updated on an annual basis.

Member States shall submit to the Commission, in aggregated form, the information referred to in the first
subparagraph of this paragraph. The Commission shall publish that information on the e-reporting platform
referred to in Article 28 of Regulation (EU) 2018/1999 in summary form preserving the confidentiality of
commercially sensitive information.

RED 30(4) — Use of third-party certification schemes
The Commission may decide that voluntary national or international schemes setting standards for the production

of biefuels-bicliguids-or-biomass- or-other fuels; that-are-eligible-for
counting-towards-the-numeratorreferred-to-in-peint-(b)-of- Article 27{1);-provide accurate data on greenhouse gas
emissions savings for the purposes of Article 25¢(2}-and-Article-29(10) ), demonstrate

compliance with Article 27(36) and Article 28(2)-and-(4 ), or demonstrate that consignments of biofuels,
bioliquids e+and biomass fuels comply with the sustainability criteria laid down in Article 29(2) to (7). When
demonstrating that the criteria laid down in Article 29(6) and (7) are met, the operators may provide the required
evidence directly at sourcing area level. The Commission may recognise areas for the protection of rare,
threatened or endangered ecosystems or species recognised by international agreements or included in lists
drawn up by intergovernmental organisations or the International Union for the Conservation of Nature for the

purposes of peint-(e}(H)-of the- , first subparagraph-ef-Article-29(3, ).
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The Commission may decide that those schemes contain accurate information on measures taken for soil, water
and air protection, for the restoration of degraded land, for the avoidance of excessive water consumption in
areas where water is scarce, and for certification of biofuels, bioliquids and biomass fuels with low indirect land-
use change-risk.

RED 30(5) — Implementing Acts for voluntary schemes

The Commission shall adopt decisions under paragraph 4 of this Article by means of implementing acts. Those
implementing acts shall be adopted in accordance with the examination procedure referred to in Article 34(3).
Such decisions shall be valid for a period of ho more than five years.

The Commission shall require that each voluntary scheme on which a decision has been adopted under
paragraph 4 submit annually by 30 April a report to the Commission covering each of the points set out in Annex
X1 to Regulation (EU) 2018/1999. The report shall cover the preceding calendar year. The requirement to
submit a report shall apply only to voluntary schemes that have operated for at least 12 months.

The Commission shall make the reports drawn up by the voluntary schemes available, in an aggregated form or
in full if appropriate, on the e-reporting platform referred to in Article 28 of Regulation (EU) 2018/1999.

RED 30(6) — Member State national schemes
Member States may set up national schemes where compliance with the sustainability and greenhouse gas

emlssmns savmg criteria laid down in Article 29(2) to (7) and (10) and m%h%hegmenheusegasemw&ens

#uelseeHn—aneLadep)éed—pa#se@nHe Artlcle 25 Z}and—ln accordance Wlth

Article 28(5) , is verified throughout the entire chain of custody involving competent
national-authorities. ...

RED 30(9) — Reliance on certification as evidence of compliance
Where an economic operator provides evidence or data obtained in accordance with a scheme that has been the

subject of a decision pursuant to paragraph 4 or 6 efthis-Articleto-the-extentcovered-by-that decision-, a
Member State shall not require the supphep to provide further evidence of compliance with the

Competent authorities of the Member States shall supervise the operation of certification bodies that are
conducting independent auditing under a voluntary scheme. Certification bodies shall submit, upon the request of
competent authorities, all relevant information necessary to supervise the operation, including the exact date,
time and location of audits. Where Member States find issues of non-conformity, they shall inform the voluntary
scheme without delay.
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